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NAMES AND ADDRESSES OF COUNSEL
MESSRS. ANTHONY SAVAGE and TOM De-

WOLFE, Attorneys for Appellant, 310 Federal

Building, Seattle, Washington.

MESSRS. SCHWELLENBACH, MERRICK &
MacFARLANE, Attorneys for Appellee, Amer-

ican Bonding Company of Baltimore, Maryland,

1402 Alaska Building, Seattle, Washington. [1]

District Court of the United States, Western District

of Washington, Northern Division.

No. 12786

UNITED STATES OF AMERICA,
Plaintiff,

vs.

NELLIE BROWNLOW, and AMERICAN
BONDING COMPANY of Baltimore,

Maryland,

Defendants.

MOTION FOR WRIT OF SCIRE FACIAS.

WHEREAS, heretofore, on the 21st day of July,

1928, there was executed by said defendant a bond

and recognizance in the sum of $1500.00, conditioned

for the appearance of the above-named defendant

before the United States District Court for the

Western District of Washington, Northern Division,

at the courthouse in the city of Seattle, during the
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May, 1928, term of said District Court, and from

time to time, and term to term thereafter, to answer

a charge of the United States of America exhibited

against said defendant NELLIE BROWNLOW
and not depart out of the jurisdiction of the court

without leave; that upon said surety bond and recog-

nizance the AMERICAN BONDING COMPANY
of Baltimore, Maryland, signed their names as sure-

ties, to insure the appearance of said defendant in

court whenever the same should be required, and in

accordance with the terms of said bond and recog-

nizance; that thereafter, on the 27th day of August,

1928, the said recognizance of appearance before the

said District Court and bond was filed in said court

with Clerk of the United States District Court for

the Western District of Washington. [2]

WHEREAS, afterwards, to wit, on the 9th day

of November, 1928, and at a proper term of said

Court, the said defendant, being called to come into

court and answer said charge, came not, but made

default, whereupon, on motion of the United States

District Attorney, it was considered by the Court

that for the default aforesaid the defendant and his

sureties upon said bond forfeit and pay to the United

States of America the sum of Fifteen Hundred &
00/100 Dollars ($1500.00) according to the tenor

and effect of that certain recognizance and surety

bond filed with and now in the hands of the Clerk

of said Court, unless they appear at the next term

of said Court and show sufficient cause to the con-

trary.

NOW, THEREFORE, the United States of Amer-

ica, by its Attorney, Anthony Savage, moves this
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Court for an order authorizing and directing the

Clerk of this Court to issue a writ of scire facias

directed to the said NELLIE BROWNLOW, de-

fendant, and the AMERICAN BONDING COM-
PANY of Baltimore, Maryland, sureties upon said

bond and recognizance, requiring them to appear

before the above-entitled Court on a day certain, to

show cause why they ought not to have execution

against them, and each of them, and against such

property as may belong to them, for the amount due

the United States of America, in accordance with

the tenor and effect of said recognizance and surety

bond, as by law provided.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, Dec. 3, 1928.

ED. M. LAKIN,
Clerk.

By S. Cook,

Deputy. [3]
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[Title of Court and Cause.]

Now on this 3rd day of December, 1928, on mo-

tion of Tom DeWolfe, Assistant United States At-

torney, writs of scire facias are directed to issue in

the following cases: 12786—U. S. vs. Nellie Brown-

low, et al.

Journal No. 16

at Page 479 [4]

[Title of Court and Cause.]

WRIT OF SCIRE FACIAS.

PRESIDENT OF THE UNITED STATES OF
AMERICA

To the Marshal of the Western District of Wash-

ington :

Whereas, heretofore, to wit, on the 21st day of

July, 1928, a recognizance and surety bond in the sum

of FIFTEEN HUNDRED & 00/100 Dollars

($1500.00) was executed by the defendant NELLIE
BROWNLOW, as principal, and the AMERICAN
BONDING COMPANY of Baltimore, Maryland,

as surety, which said recognizance and surety bond

was conditioned for the appearance of the said de-

fendant NELLIE BROWNLOW, before the United

States District Court for the Western District of

Washington, Northern Division, at the courthouse in

the city of Seattle, during the May, 1928, term of

said District Court, and from time to time, and term

to term, thereafter, to answer a charge of the United

States of America exhibited against the said defend-
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ant, and not to depart out of the jurisdiction of the

Court without leave; and that thereafter, on the

27th day of August, 1928, the said recognizance for

appearance before the said District Court, and surety

bond was filed in said Court with the clerk thereof.

AND, WHEREAS, thereafter, to wit, on the 9th

day of November, 1928, and at a proper term of said

Court, the said defendant NELLIE BROWNLOW
being called to come into court [5] and answer said

charge, came not, but made default, whereupon, on

motion of United States District Attorney, it was

considered by the Court that for the default afore-

said, the said defendant NELLIE BROWNLOW,
as principal, and the AMERICAN BONDING
COMPANY, of Baltimore, Maryland, as surety,

forfeit and pay to the United States of America the

sum of Fifteen Hundred & 00/100 Dollars ($1500.00)

according to the tenor and effect of said recognizance

and surety bond now in the hands of the clerk of

said Court, unless they appear at the next term of

said Court, and show sufficient cause to the contrary.

YOU ARE, THEREFORE, HEREBY COM-
MANDED, to make known the contents of this writ

to the said NELLIE BROWNLOW, as defendant,

and the AMERICAN BONDING COMPANY of

Baltimore, Maryland, as surety, and summon them to

appear before said District Court of the United States,

at a court to be held before the Western District

of Washington, Northern Division, at the courthouse

in Seattle, on the 31st day of December, 1928, and

to show cause, if any they have, why judgment nisi

aforesaid should not be made absolute; and further,



6 United States of America

to show cause why they ought not to have execution

issue against them for the respective amounts due

to the United States of America, upon said surety

bond, under the judgment aforesaid, together with

any costs which may accrue by reason of proceedings

to be had in the enforcement of said judgment, as by

law provided.

HEREIN FAIL NOT.

WITNESS, the Hon. George M. Banquim, Judge

of the United States District Court, at Seattle, in

said District on the 3rd day of Dec, 1928.

[Seal] ED M. LAKIN,

Clerk of the District Court of the United States

for the Western District of Washington.

By T. W. Egger,

Deputy Clerk, U. S. District Court, Western Dis-

trict of Washington. [6]

RETURN ON SERVICE OF WRIT

United States of America,

Western District of Washington—ss.

U. S. vs. Nellie Brownlow and American Bonding

Co. of Baltimore, Md.

I hereby certify and return that I served the an-

nexed Writ of Scire Facias on the therein-named

American Bonding Company of Baltimore, Md., by

mailing by registered mail a true and correct copy

thereof to H. O. Fishback, State Ins. Comr. at Olym-
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pia, Wash., in said District on the 8th day of Decem-

ber, A. D., 1928.

Marshal's costs, $4.18.

E. B. BENN,
U. S. Marshal.

By H. C. DeLine,

Deputy.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, Dec. 12, 1928.

ED. M. LAKIN,
Clerk.

By S. Cook,

Deputy. [7]

[Title of Court and Cause.]

ANSWER TO WRIT OF SCIRE FACIAS.
Comes now the American Bonding Company of

Baltimore, Sureties, and answering plaintiff's Writ

of Scire Facias denies and alleges as follows:

I.

Admits that said bond was conditioned for the ap-

pearance of defendant and that said bond was filed

with the Clerk of the above court.

II.

Defendant Surety Company does not have infor-

mation or knowledge concerning the allegations in

what purports to be paragraph 2 and therefore denies
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that on the 9th day of November, 1928 at a proper

term of court said defendant was called, came not,

but made default.

For Further Answer and by Way of Affirmative

Defense the defendant alleges as follows:

I.

That on the 9th day of November, 1928 defendant

was represented by her attorneys, Revelle, McKinney

and Sherwood, and made a showing for a continuance

and the court directed a further showing to be made

and made an order continuing said trial date to No-

vember 17th, 1928; that on the 13th day of Novem-

ber, 1928 defendant was again in court by her at-

torneys [8] and filed two affidavits and two doctors'

certificates; that at said showing the above entitled

court continued said case to November 27, 1928 for

trial; that on the 23rd day of November the defend-

ant being in court and by her attorneys was sen-

tenced to six months in a county jail and the court

imposed a fine of $500.00, and later in Chambers

the defendant was placed on probation for one year

and the jail portion of her sentence suspended.

II.

That defendant Surety Company notified said de-

fendant of her trial dates and defendant advised said

Surety Company that her attorneys were representing

her at all times, and that said Surety Company is

without fault and has done everything in its power to

assist the Court in bringing the case to a speedy, final

determination; and that said Surety Company is will-
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ing to pay any reasonable costs which the govern-

ment has incurred heretofore.

Wherefore, defendant Surety Company having

fully answered prays that the Writ of Scire Facias

in the above entitled cause be dismissed, and the

rfeiture set aside and the bond exonerated upon

the payment of the cost thereof.

SCHELLENBACH, MERRICK
and MacFARLANE,

Attorneys for Surety Company.

State of Washington,

County of King—ss.

B. L. Burroughs, being first duly sworn, on oath

deposes and says; that he is agent for said Surety

Company and as such makes this verification on its

behalf and is authorized so to do; that he has read

the foregoing Answer and knows the contents of same

and believes it to be true.

B. L. BURROUGHS.
Subscribed and sworn to before me this 31st day of

December, 1928.

[Seal] F. C. KELLY,

Notary Public in and for the State of Washington,

residing at Seattle.

Received a copy of the within Answer this 31 day

of Dec. 1928.

ANTHONY SAVAGE,
Attorney for Pltf.
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[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, Dec. 31, 1928.

ED. M. LAKIN,
Clerk.

By S. Cook,

Deputy. [9]

[Title of Court and Cause.]

REPLY.

Comes now the United States of America, Plain-

tiff, by Anthony Savage, United States Attorney, and

Tom DeWolfe, Assistant United States Attorney for

the Western District of Washington, and replying

to the Further Answer and Affirmative Defense in

the Answer to Writ of Scire Facias filed by the

defendant herein, alleges, to-wit:

I.

Denies each, every and singular the allegations in

Paragraphs I and II of the said Affirmative Defense

contained.

WHEREFORE, having replied to the Further An-

swer and First Affirmative Defense of the American

Bonding Company, Surety, defendant herein, plain-

tiff prays that judgment be entered as in its com-

plaint prayed.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney. [10]
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United States of America, Western District of

Washington, Northern Division—ss.

TOM DeWOLFE, being first duly sworn, on oath

deposes and says; that he is an Assistant United States

Attorney for the Western District of Washington,

Northern Division, and as such makes this affidavit;

That he has read the foregoing Reply, knows the

contents thereof and believes the same to be true.

TOM DeWOLFE.

Subscribed and sworn to before me this 11th day

of May, 1929.

[Seal] T. W. EGGER,

Deputy Clerk, United States District Court, Western

District of Washington.

Received a copy of the within Reply this 10th day

of May, 1929.

SCHWELLENBACH, MERRICK &
MACFARLANE and H. L. ONSTAD,

Attorneys for Deft.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, May 11, 1929.

ED. M. LAKIN,
Clerk.

By T. W. Egger,

Deputy. [11]
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[Title of Court and Cause.]

AMENDED PETITION TO VACATE
FORFEITURE.

Comes now the American Bonding Company of

Baltimore and petitions the above entitled court for

an order vacating the forfeiture and remitting the

penalty granted herein against said Company on the

9th day of November, 1928, upon the ground and

for the reason that on November 23rd, 1928, the

defendant appeared in the above entitled court in

the above entitled cause and was sentenced thereon,

and upon the further ground and for the further

reason that the equities involved justify the exercise

of a sound discretion of this Court.

This motion is based upon the files and records of

the above entitled cause, and the affidavit of B. L.

Burroughs hereto attached.

SCHELLENBACH, MERRICK
and MacFARLANE,

Attorneys for American Bonding Company of

Baltimore.

State of Washington,

County of King—ss.

B. L. Burroughs, being first duly sworn, on oath

deposes and says: that he is the President of B. L.

Burroughs & Company, a Washington corporation,

and as such is agent for the above named American

Bonding Company of Baltimore, and is authorized in

its behalf to make this affidavit.
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That affiant is familiar with the above entitled mat-

ter and respectfully shows to the Court as follows:

That on November 9th, 1928, the defendant was

represented in the above entitled Court by C. T. Mc-

Kinney of the law firm of Revelle, McKinney & Sher-

wood, and that at said time said C. T. [12] McKinney

made a showing for a continuance whereupon the

Court entered an order of forfeiture but directed that

a further showing for a continuance should later be

maee, and at the same time entered an order con-

tinuing the trial date of said cause to November,

17th, 1928.

That on November 13th, 1928 counsel for said de-

fendant were in Court on said showing for a con-

tinuance and filed in connection therewith affidavits

and two doctors' certificates, thereupon the above

entitled Court continued said cause from November
17th, 1928 to November 27th, 1928 for trial. That

on November 23rd, 1928 defendant appeared in the

above entitled Court with her counsel, and upon en-

tering a plea of guilty was sentenced by the above

entitled Court.

That the American Bonding Company of Baltimore

was not personally, or through any agent directly or

indirectly, advised of the aforementioned proceedings

beginning November 9th, 1928 and ending Novem-
ber 23rd, 1928. That all the representations and ap-

pearances in Court of the defendant herein were

made by her in person or by her counsel, C. T. Mc-
Kinney of the said law firm of Revelle, McKinney &
Sherwood. That had any notice of any kind been

given to said American Bonding Company of Balti-
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more that the presence of said defendant was re-

quired at a given time and place said American

Bonding Company of Baltimore would have forcibly

surrendered said defendant into court.

That it is customary where a defendant has counsel

for said counsel to represent said defendant in all

matters before the above entitled Court, and that said

counsel did not at any time advise the American

Bonding Company of Baltimore with reference to

any of the matters hereinbefore set out. That said

American Bonding Company of Baltimore was not

directly or indirectly in any manner a party to any

act of the said C. T. McKinney as attorney for said

defendant, nor did said American Bonding Com-

pany of Baltimore have any knowledge with respect

to the same until some considerable time after No-

vember 23rd, 1928 when the said actions of said at-

torney were explained to an agent of the American

Bonding Company of Baltimore by one of the Assist-

ant United States Attorneys for this District. [13]

That no claim or even suggestion is made by the

government or by the United States Attorney's of-

fice but that the said American Bonding Company

of Baltimore at all times acted in respect to this

matter in good faith and without intent to hinder,

delay or in any manner take advantage of the above

entitled Court.

That the American Bonding Company of Baltimore

did in fact at all times act in this manner in good

faith, and without willfulness to hinder, delay or

in any manner take advantage of this Court.

That the said Nellie Brownlow has not at any time

placed indemnity or collateral of any kind or char-
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actcr with the American Bonding Company of Balti-

more, or with affiant, or with B. L. Burroughs &
Company, in connection with the execution of the

bond herein involved, and, therefore, that any action

taken by this Court w7 ith respect to the enforcement

of the forfeiture and execution of judgment there-

under will fall upon said B. L. Burroughs & Com-

pany, a Washington corporation, and affiant as agent

of the said American Bonding Company of Balti-

more.

That affiant is informed and therefore alleges that

defendant on November 9th, 1928 was in a hospital

at Port Angeles, Washington, suffering from gall

bladder trouble and therefore unable to be present

in court, and that the absence of defendant was not

willful.

Wherefore, the sound discretion of the above en-

titled Court is prayed for the setting aside of the

forfeiture against the said American Bonding Com-

pany of Baltimore upon such terms as to the Court

will seem just and proper in the premises.

B. L. BURROUGHS,
Subscribed and sworn to before me this 17th day

of May, 1929. IVAN MERRICK
^

Notary Public in and for the State of Washington,

residing at Seattle.

[Endorsed]: Filed in the United States District

Court, Western District of Washington, Northern

Division. May 17, 1929. £D M LAKIN)
Clerk.

By S. Cook,

Deputy. [14]
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[Title of Court and Cause.]

STIPULATION WAIVING JURY.

IT IS HEREBY STIPULATED by and between

the United States of America, plaintiff herein, and

the American Bonding Company, surety, defendant,

through their respective attorneys, that the above

cause may be tried direct to the Court, waiving jury

trial herein.

DATED this 17th day of May, 1929.

ANTHONY SAVAGE,

United States Attorney.

TOM DeWOLFE,

Assistant United States Attorney,

Attorneys for Plaintiff.

SCHELLENBACH, MERRICK
and MacFARLANE,

Attorney for Defendant,

American Bonding Company.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, May 17, 1929.

ED. M. LAKIN,
Clerk.

By S. Cook,

Deputy. [IS]
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[Title of Court and Cause.]

TRIAL.

Now on this 17th day of May, 1929, Tom De-

Wolfe, Assistant United States Attorney, appearing

for the plaintiff, and Robert E. Macfarlane, appear-

ing as counsel for Defendant Company, defendant

Nellie Brownlow not appearing, The cause is called

for trial to the court on the issue joined on Wrlr of

Scire Faci; the filing of the answer of the Amer-

an Bonding Company of Baltimore, Maryland and

affirmative defense to said writ, and plaintiff's

reply thereto. A stipulation waiving trial to a jury

is riled. Defendant Company files an amended pe-

tition to vacate forfeiture and remit penalty. The

matter proceeds to trial first upon the issue on for-

feiture. Government exhibits are offered and admitted

in evidence over objection of defendant Company and

exceptions noted as follows: 1, Indictment in cause

No. I 2, Bond of Xellie Brownlow in transcript

of proceedings before U. S. Commissioner Brumfield

field in this Court in Commissioner Cause No. 4750,

?, Docket entry of Nov. 9, 1928, in cause No. 12635

relating to forfeiture nisi of bail bond, and other mat-

ters, and, 4, Journal record on trial incause No.

12635, Journal Vol. 16, at page 41. The government

rs. The defendant company challenges the suffi-

ciency of the evidence of the government and the

same is denied. An exception is noted. The defend-

ant company presents its case on question of for-

feiture by the offer of the following records and docu-

ments as exhibits, and the same are denied, with ex

ception noted, to-wit: { 16]
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Al, Affidavit of Margaret E. Hubbard and affi-

davit of W. M. Davidson, M. D. filed in No. 12635

Nov. 13, 1928; A2, Docket entry showing filing of

above affidavits, in No. 12635; A3, Docket entry of

Nov. 13, 1928, in No. 12635, trial continued; A4,

Docket entry on revision of plea Nov. 23, 1928, in

No. 12635; A5, Docket entry on sentence, Nov. 23,

1928, in No. 12635; A6, Motion and affidavits for

continuance filed in Cause No. 12635 Oct. 9, 1928;

and A7, Affidavit of C. T. McKinney filed Nov. 9,

1928, in cause No. 12635. The Journal entry on re-

vision of plea, found in Journal 16, page 459, is read

into the stenographic record. Defendant Company

rests. Government rests. The challenge of the suffi-

ciency of the evidence of the government to sustain a

judgment making the judgment nisi permanent is re-

newed and the same is overruled and an exception

noted. The court rules from the bench that the judg-

ment of forfeiture nisi be made permanent and di-

recting judgment accordingly. An exception is noted.

By agreement of parties the matter proceeds to hear-

ing on the defendant company's amended petition to

remit the penalty herein. The defendant company

submits the matter on the petition and the attached

affidavits, and on the exhibits offered by it in the

forfeiture hearing this date. Walter Marvel is sworn

and testifies on behalf of the government. Both sides

rest. Arguments are heard and the matter is taken

under advisement. The government to file brief

tomorrow, petitioner being given leave to reply

thereto.

Journal No. 16

at Pages 859-860 [17]
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[Title of Court and Cause.]

DECISION

May 23, 1929.

On motion of the plaintiff, a writ of scire facias

was issued and served upon the defendant and the

American Bonding Company of Baltimore, Mary-

land, to show cause why judgment nisi should not be

made absolute, and why execution should not issue

against them for the amount due on a recognizance

executed by them and which was declared forfeited

bv reason of defendant's default.

The bonding company appeared, admitted the exe-

cution of the bond, but denied that the defendant

made default, and by affirmative defense states that

on the 9th day of November the defendant was rep-

resented by her attorneys and prayed for a continu-

ance, and that the court directed the cause continued

to November 13; that on the 13th of November the

defendant's attorneys filed two affidavits, and the

cause was continued to November 27; that on the

23rd day of November the defendant, being in court

and represented by her attorneys, entered a plea of

guilty, and penalty was imposed; that the surety

company notified the defendant of her trial dates and

defendant advised the company that she was repre-

sented by her attorneys; that the surety company was

without fault, and expressing a willingness to pay

any reasonable costs which the government has in-

curred.

The government denies all of the allegations in the
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affirmative defense. The surety company also files a

petition for remission of all or part of the penalty.

By stipulation the cause was tried to the court, and

from the evidence presented the court finds that the

recognizance was executed; that the cause came regu-

larly on for trial Novmber 9; that the defendant was

duly called and came not, but made default and the

forfeiture was entered; that on the default being [18]

entered, the court re-assigned the cause for trial on

the 13th day of November, and the defendant not

appearing on that date, the cause was re-assigned for

the 27th day of November, 1928; that on the 23rd

day of November, the defendant did appear in court

and entered a plea of guilty, and judgment and sen-

tence was entered.

ANTHONY SAVAGE, United States Attorney.

TOM DeWOLFE, Assistant United States Attorney,

Attorneys for Plaintiff.

SCHWELLENBACH, MERRICK and MAC-
FARLANE, ROBT. S. MACFARLANE,
Attorneys for Defendant American Bonding

Company.

NETERER, District Judge:

All the proceedings were regular, and the forfei-

ture in due form is fully sustained by the record.

See National Surety vs. United States, 29 Fed. (2)

92; United States vs. Fletcher, 279 Fed. 160.

The government contends, the proceedings being

regular, the court's power is limited to the provisions

of Sec. 601, Title 18, USCA (Sec. 1020, R.S.), which
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provides that the court may u *
in its discretion

remit the whole or any part of the penalty when it

appears to the court that there has been no wilful

default of the party, and that a trial can, notwith-

standing, be had in the cause
n

; while the con-

tention of the bondsman is that 'party
1 ' means both

the defendant and the surety, and that there was no

wilfulness on the part of the surety, and that, in any

event, the court has inherent power over its judgment.

The recognizance is not for the purpose of revenue,

but to afford freedom under the presumption of inno-

cence of the accused until proven guilty and assure

defendant's presence at trial. I believe the default

of the defendant was not occasioned by ignorance,

inexperience, inattention, thoughtlessness or careless-

ness or sickness, but was intentional and deliberate.

The defendant has been before the court several times

and has been punished. The absence at the date of

trial was no doubt wilful and was for the purpose of

serving a special end for the defendant, and when

the purpose of defendant was served on the 23rd day

of November, she appeared and entered a plea of

guilty.

I do not believe Sec. 601, supra, was intended to

have application to the mere declaration of forfeiture,

or judgment nisi, which is nothing more than a rule

to show cause why judgment should not be entered.

Until [19] the judgment is entered the court has

inherent power and control over the cause, but after

judgment nisi has been made absolute the power of

the court ends, and it may only grant relief in har-

mony with the provisions of Sec. 601, supra.
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In the instant case the court heard testimony and

considered the record under the show cause rule, and

likewise the application for remission and offer to

pay reasonable losses sustained by the government.

And while my personal belief is that the default of

the defendant was wilful, the record may disclose

some circumstances from a viewpoint which might

cast doubt upon defendant's physical condition, if

doubt is a determining factor. But since no evidence

is presented by the defense on this hearing, except

the record in the cause, which omission would seem

to exclude all doubt. The affidavits of the doctor

and nurse of November 13th made no reference to

defendant's condition on November 9th, and are not

evidence as no opportunity for cross examination was

afforded.

The defendant appeared before a judge other than

the writer, and the record shows she was committed

to jail for six months and jail sentence suspended for

one year during good behavior, and fined $500.00,

of which $200.00 has been paid. The government

necessarily suffered expense in the preparation for

trial and the court inconvenience by the default. The

surety company holds no indemnity from the de-

fendant; it has dealt fairlv with the court. Bail

should not be discouraged, but rather encouraged on

bailable offenses.

I think the court's discretion should be extended

and that justice will be well served by the payment

of $650.00, and on payment of such sum within ten

days the forfeiture will be set aside or judgment nisi

made absolute if the surety company prefers, with

the condition that it be satisfied by payment of the
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said sum. On default of payment judgment nisi will

be made absolute and execution directed to issue.

NETERER,
United States District Judge.

[20]

The plaintiff cites the following authorities:

Title 18, Sec. 601, USCA;
Fidelity & Dep. Co. of Md. vs. U. S., 295 Fed. 575;

Shelton vs. U. S., 6 Fed. (2), 897;

Henry vs. U. S. 288 Fed. 843

;

U. S. vs. Fabata, 253 Fed. 586;

U. S. vs. Von Jenny, 39 App. D. C. 377;

U. S. vs. Wallace, 46 Fed. 569;

U. S. vs. Fletcher, 279 Fed. 160;

U. S. vs. Fidelity & Casualty Co. of N. Y., 250 Fed.

+44;

U. S. vs. Jacobson, 257 Fed. 760;

U. S. vs. Walter, 43 App. D. C. 468;

U. S. vs. Mercer (D. C. Ore. 1868) ; Fed. Cas. No.

15,758.

The defendant cites:

U. S. vs. Feely, 25 Fed. Cas. 1055 (No. 15082);

U. S. vs. Duncan, 25 Fed. Cas. 937 (No. 15004) ;

U. S. vs. Santos, 27 Fed. Cas. 954 (No. 16222);

U. S. vs. Winstead, 12 Fed. 50;

U. S. vs. Barger, 20 Fed. 500;

U. S. vs. Traynor, 173 Fed. 114;

U. S. vs. Jenkins, 176 Fed. 672;

Griffin vs. U. S., 270 Fed. 263;

U. S. vs. O'Leary, 275 Fed. 202;
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U. S. vs. Smoller, 275 Fed. 1011;

U. S. vs. Slamen, 6 Fed. (2), 464;

U. S. vs. Shelton, 6 Fed. (2), 897;

McLennan vs. U. S., 12 Fed. (2) 507;

State vs. Jackschitz, 76 Wash. 253.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, May 23, 1929.

ED. M. LAKIN
Clerk.

By S. Cook,

Deputy. [21]

[Title of Court and Cause.]

MOTION FOR NEW TRIAL

Comes now the plaintiff herein, by Anthony Savage,

United States Attorney for the Western District of

Washington, and Tom DeWolfe, Assistant United

States Attorney for said District, and moves the above

entitled court for an order granting a new trial herein

on the following grounds:

1.

That the judgment and decision of the court was

ainst and contrary to law.

II.

Insufficiency of the evidence to justify the decision

and judgment.
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III.

Errors in law occurring during the trial and ex-

cepted to by the said plaintiff.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Asst. United States Attorney.

Received July 19, 1929.

SCHVVELLENBACH, MERRICK &
MacFARLANE.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, July 19, 1929.

ED. M. LAKIN,
Clerk.

By T. W. Egger,

Deputy [22]

[Title of Court and Cause.]

HEARING.

Now on this 22nd day of July, 1929, Hamlet P.

Dodd, Assistant United States Attorney, appearing

for the plaintiff, this matter comes on for hearing on

plaintiff's motion for new trial and the same is sub-

mitted without argument and is denied. Exception is

noted.

Journal No. 17 at Page 213. [23]



26 United States of America

[Title of Court and Cause.]

NOTICE OF PRESENTATION OF FIND-
INGS, CONCLUSIONS AND JUDGMENT.

To AMERICAN BONDING COMPANY of Bal-

timore, Maryland, and SCHWELLENBACH,
MERRICK & MacFARLANE, its Attorneys:

You, and each of you, are hereby notified that the

plaintiff herein will at the hour of Ten o'Clock A. M.,

on Tuesday, the 23d day of July, 1929, or as soon

thereafter as counsel can be heard, present to the

Hon. Jeremiah Neterer for his signature, plaintiff's

requested Findings, Conclusions and Judgment in

the above entitled matter, copies of which are here-

with served upon you and hereto attached, at which

time you may be present if you so desire.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney.

Received July 20, 1929.

SCHWELLENBACH, MERRICK &
MacFARLANE.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, July 23, 1929.

ED. M. LAKIN,
Clerk.

By T. W. Egger,

Deputy [24]



vs. American Bonding Company. 27

[Title of Court and Cause.]

STIPULATION.

IT IS HEREBY STIPULATED between the

parties in the above entitled action by and through

their respective attorneys of record herein that the

time for filing, serving and requesting Findings of

Fact and Conclusions of Law herein be extended up

to and including August 1, 1929.

ANTHONY SAVAGE,

United States Attorney.

TOM DeWOLFE,

Assistant United States Attorney.

SCHWELLENBACH, MERRICK &
MacFARLANE,

Attorneys for Defendant

American Surety Company of Baltimore.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, July 15, 1929.

ED. M. LAKIN,
Clerk.

By T. W. Egger,

Deputy [25]
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[Title of Court and Cause.]

PLAINTIFF'S REQUESTED FINDINGS AND
CONCLUSIONS.

Comes now the plaintiff herein, by Anthony Savage,

United States Attorney for the Western District of

Washington, and Tom DeWolfe, Assistant United

States Attorney for said District, and requests the

above entitled Court to make the following Findings

of Fact and Conclusions of Law herein:

FINDINGS OF FACT.

I.

That on the 9th day of November, 1928, the de-

fendant Nellie Brownlow, being called to come into

court and answer to a charge of violating the Na-

tional Prohibition Act, came not, and deliberately

and intentionally stayed away from the above entitled

court for trial.

II.

That the bond of the defendant American Bonding

Company was forfeited nisi on said 9th day of No-

vember, 1928, upon said defendant Nellie Brownlow's

failure to appear for trial before the above entitled

Court.

Done in open Court this 23rd day of July, 1929.

United States District Judge.

Refused. Exception noted.

NETERER,
Judge. [26]
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The foregoing requested Findings are hereby re-

fused by the above entitled Court.

United States District Judge.

From the foregoing Findings of Fact, the Court

concludes as a matter of law the following:

CONCLUSIONS OF LAW.

I.

That the defendant Nellie Brownlow herein, wil-

fully defaulted on her failure to appear before the

above entitled Court on the 9th day of November,

1928, for trial.

II.

That there is due from the defendant American

Bonding Company to the plaintiff herein the sum of

Fifteen Hundred ($1500.00) Dollars, together with

interest thereon at the legal rate and with costs, which

is the liability of the Surety Company on the bail

bond conditioned for the appearance of the defendant

Nellie Brownlow for trial before the above entitled

court on the 9th day of November, 1928.

Done in open court this 23rd day of July, 1929.

United States District Jud;;e.

The foregoing requested Conclusions are herebv

refused by the above entitled Court.

NETERER,
United States District Judge.
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[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, July 23, 1929.

ED. M. LAKIN,
Clerk.

By T. W. Egger,

Deputy [27]

[Title of Court and Cause.]

PLAINTIFF'S PROPOSED JUDGMENT

It appearing to the Court from the records and

files herein and from the evidence adduced that on

the 9th day of November, 1928, the above-named

defendant Nellie Brownlow was duly called into this

Court to answer to the Indictment heretofore filed

against him charging him with violation of the Na-

tional Prohibition Act, and that when so called the

said defendant Nellie Brownlow defaulted and failed

to appear, and that she was duly and regularly sum-

moned from the door of said court room three times

to appear and answer to said Indictment and again

failed to appear; and that thereafter on, to-wit, the

9th day of November, 1928, the recognizance and

property bond which was executed by the said de-

fendant the AMERICAN BONDING COMPANY,
of Baltimore, Maryland, in the sum of $1500.00,

which said recognizance and surety bond was condi-

tioned for the appearance of the said defendant Nellie

Brownlow before the United States District Court

for the Western District of Washington, Northern

Division, at the Courthouse in the City of Seattle, at
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the next term, to-wit, November, 1928, term of said

District Court, and from time to time and from term

to term thereafter was upon motion of the United

States Attorney duly forfeited and judgment nisi

thereupon entered defaulting said recognizance and

sureties upon said property bond; [28]

That thereafter on the 12th day of December, 1928,

a writ of scire facias was duly issued out of this Court

commanding the said Nellie Brownlow, as principal,

and the American Bonding Company of Baltimore,

Maryland, as surety, to appear before this Court on

the 31st day of December, 1928, to show cause why
said judgment nisi should not be made absolute, and

further, to show cause why they ought not to have

execution issue against them, and each of them, for

the amount due to the United States of America upon

said surety bond under the judgment as aforesaid,

together with any costs which may accrue by reason

of proceedings to be had in the enforcement of said

judgment as by law provided, and that the said

defendant Nellie Brownlow could not be found, and

that service was effected on said American Bonding

Company, surety, and that the said writ has been duly

returned into this Court by the United States Marshal

for said district with his return thereon as aforesaid;

and this matter having come duly and regularly be-

fore the above entitled Court for trial herein and

the Court having listened to the testimony adduced

by counsel for both sides; and it further appearing

to the above entitled Court that Nellie Brownlow, the

principal on said bond, wilfully defaulted and delib-

erately and wilfully failed to appear for trial before

the above entitled Court on the 9th day of November,
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1928; now, therefore, upon motion of Anthony Sav-

age, United States Attorney, it is by the Court

ORDERED and ADJUDGED that the said judg-

ment nisi entered herein on the 9th day of November,

1928, forfeiting said recognizance and declaring that

said defendant Nellie Brownlow, as principal, and

the American Bonding Company of Baltimore, Mary-

land, as surety, forfeit and pay to the United States

of America the sum of Fifteen Hundred ($1500.00)

Dol-[29]lars, according to the tenor and effect of said

recognizance and surety bond, be made absolute;

And it further appearing that the Surety Company

defendant herein was innocent and in no way con-

nived in the wilful default of the defendant; now,

therefore, it is hereby

ORDERED and ADJUDGED that all of said

judgment mentioned above, excepting the sum of Six

Hundred Fifty ($650.00) Dollars, be remitted and

on payment of the sum of Six Hundred Fifty

($650.00) Dollars by the defendant Surety Company

herein to the plaintiff, said forfeiture mentioned

above to be set aside and vacated.

To all of which the plaintiff excepts and its excep-

tion is hereby noted.

DONE IN OPEN COURT this 23rd day of July,

1929.

United States District Judge.

Refused. Exception noted.

NETERER,
Judge.
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[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, July 23, 1929.

ED. M. LAKIN,
Clerk.

By T. W. Egger,

Deputy [30]

[Title of Court and Cause.]

EXCEPTIONS TO COURT'S REFUSAL TO
MAKE PLAINTIFF'S REQUESTED FIND-

INGS AND CONCLUSIONS OF LAW.

Comes now the plaintiff herein, by and through

Anthony Savage, United States Attorney for the

Western District of Washington, and Tom DeWolfe,

Assistant United States Attorney for said District,

and note the following exceptions herein:

I.

That plaintiff excepts to the Court's refusal to make

said plaintiff's requested Finding No. I.

II.

Plaintiff excepts to the Court's refusal to make

plaintiff's requested Finding No. II.

III.

Plaintiff excepts to the Court's refusal to makr

plaintiff's requested Conclusion of Law No. T.
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IV.

Plaintiff excepts to the Court's refusal to make

plaintiff's requested Conclusion of Law No. II.

V.

Plaintiff excepts to the Court's refusal to sign its

proposed judgment.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney.

Copy received July 22, 1929.

SCHWELLENBACH, MERRICK and

MacFARLANE.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, July 23, 1929.

ED. M. LAKIN,
Clerk.

By T. W. Egger,

Deputy [31]
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[Title of Court and Cause.]

JUDGMENT.

It appearing to the Court from the records and

files herein and from the evidence adduced that on

the 9th day of November, 1928, the above named

defendant Nellie Brownlow was duly called into this

Court to answer to the indictment heretofore filed

against her charging her with violation of the Na-

tional Prohibition Act and that when so called the

said defendant Nellie Brownlow defaulted and failed

to appear, and that she was duly and regularly sum-

moned from the door of said Court room three times

to appear and answer to said Indictment and again

failed to appear; and that thereafter on, to-wit, the

9th day of November, 1928, the recognizance and

property bond which was executed by the said de-

fendant the American Bonding Company of Balti-

more, Maryland, in the sum of $1500.00, which said

recognizance and surety bond was conditioned for the

appearance of the said defendant Nellie Brownlow

before the United States District Court for the West-

ern District of Washington, Northern Division, at

the Courthouse in the City of Seattle, at the next

term, to-wit, November, 1928, term of said District

Court, and from time to time and from term to term

thereafter, was upon motion of the United States

Attorney duly forfeited and judgment nisi thereupon

entered defaulting said recognizance and sureties upon

said property bond: [32]

That on November 9th, 1928, at the time said bond

was ordered forfeited, the defendant Nellie Brownlow
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was represented in Court by her attorney, C. T.

McKinney, of the law firm of Revelle, McKinney &
Sherwood, and that at the said time, upon motion of

said C. T. McKinney for a continuance, the Court

entered an order directing that a further showing for

said continuance should later be made and at the

same time entered an order continuing the trial date

to November 17th, 1928. That on November 13th,

1928, a showing for continuance was made by the

said defendant and thereupon the Court continued

said cause from November 17th, 1928, to November

27th, 1928, for trial. That on November 23rd, 1928,

the defendant appeared in the above entitled Court

with her counsel, entered a plea of guilty and was

duly sentenced by the above entitled Court. That

thereafter on December 12th, 1928, a writ of scire

facias was duly issued out of this Court commanding

the said defendant Nellie Brownlow, as principal,

and the American Bonding Company of Baltimore,

Maryland, as surety, to appear before this Court on

the 31st day of December, 1928, to show cause why

said judgment nisi should not be made absolute, and

further to show cause why they ought not to have

execution issue against them, and each of them, for

the amount due to the United States of America upon

said surety bond under the judgment as aforesaid,

together with any costs which may accrue by reason

of proceedings to be had in the enforcement of said

judgment as by law provided, and that the said de-

fendant Nellie Brownlow could not be found, and

that service was effected on said American Bonding

Company surety, and that the said writ has been duly

returned into this Court by the United States Marshal
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for said district with his return thereon as aforesaid;

and this matter having come duly and regularly before

the above entitled Court for trial herein and the

Court having listened to the testimony adduced by

counsel for both sides; and the [33] Court being fully

advised in the premises, it is by the Court

ORDERED and ADJUDGED that the said judg-

ment nisi entered herein on the 9th day of November,

1928, forfeiting said recognizance and declaring that

said defendant Nellie Brownlow, as principal, and

the American Bonding Company of Baltimore, Mary-

land, as surety, forfeit and pay to the United States

of America the sum of Fifteen Hundred ($1500.00)

Dollars according to the tenor and effect of said

recognizance and surety bond, be vacated;

It appearing to the Court that the Surety Company

defendant herein was innocent of any wrong in or

about the premises, and it further appearing that the

said trial of said defendant was continued from time

to time and shortly after said forfeiture satisfied the

penalty of the law, provided, however, that said surety

pay the sum of $650.00 into the registry of the Court

herein within ten days from May 23, 1929.

To all of which both the plaintiff and the defendant

excepts, which exceptions are by the Court hereby

noted.

DONE IN OPEN COURT THIS 23rd day of

July, 1929.

JEREMIAH NETERER,
United States District Judge.
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[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, July 23, 1929.

ED. M. LAKIN,
Clerk.

By T. W. Egger,

Deputy. [34]

[Title of Court and Cause.]

NOTICE OF APPEAL.

To AMERICAN BONDING COMPANY of Bal-

timore, Maryland, Defendant, and SCHWELLEN-
BACH, MERRICK & MACFARLANE, Attor-

neys for said Plaintiff

:

You, and each of you will please take notice that

the United States of America, plaintiff in the above

entitled cause, hereby appeals to the United States

Circuit Court of Appeals for the Ninth Circuit from

the order, judgment and decree entered in the above

entitled cause on the 23rd day of July, 1929, and

that the certified transcript of record will be filed in

the said Appellate Court within thirty days from the

filing of this Notice.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney.

Received Aug. 2, 1929.

SCHWELLENBACH, MERRICK &
MacFARLANE.
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[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, Aug. 3, 1929.

ED. M. LAKIN,
Clerk.

By T. W. Egger,

Deputy [35]

[Title of Court and Cause.]

PETITION FOR APPEAL.

The above named Plaintiff, feeling itself aggrieved

by the order, judgment and decree made and entered

in this cause on the 23d day of July, 1929, does hereby

appeal from the said order, judgment and decree in

each and every part thereof to the Circuit Court of

Appeals for the Ninth Circuit, for the reasons speci-

fied in the Assignment of Errors herein, and said

plaintiff prays that its appeal be allowed and citation

be issued as provided by law, and that a transcript of

the record, proceedings and papers upon which said

order, judgment and decree was based, duly authenti-

cated, be sent to the United States Circuit Court of

Appeals for the Ninth Circuit, as by the rules of said

Court in such cases made and provided.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney.

Received Aug. 2, 1929.

SCHWELLENBACH, MERRICK
and MacFARLANE.
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[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, Aug. 3, 1929.

ED. M. LAKIN,
Clerk.

By Egger,

Deputy. [36]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS OF PLAINTIFF.

Comes now the United States of America, the

plaintiff in the above entitled action, by Anthony

Savage, United States Attorney for the Western Dis-

trict of Washington, and Tom DeWolfe, Assistant

United States Attorney for said District, and in con-

nection with its Notice of Appeal herein, and Pe-

tition for Appeal herein, assigns the following errors

which it avers occurred at the trial of said case, which

were duly excepted to by it and upon which it relies

to reverse the judgment herein

:

I.

The District Court erred in remitting the entire

amount of the judgment herein except the sum of

Six Hundred Fifty ($650.00) Dollars.

II.

The District Court erred in holding and deciding

that a portion of the judgment herein was subject

to remission.
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III.

The District Court erred in refusing to make the

following Finding requested by plaintiff:

I. That on the 9th day of November, 1928,

the defendant Nellie Brownlow, being called to

come into court and answer to a charge of vio-

lating the National Prohibition Act, came not,

[37] and deliberately and intentionally stayed

away from the above entitled court for trial.

IV.

The District Court erred in refusing to make the

following Finding requested by plaintiff:

II. That the bond of the defendant Amer-

ican Bonding Company was forfeited nisi on

said 9th day of November, 1928, upon said de-

fendant Nellie Brownlow's failure to appear for

trial before the above entitled court.

V.

The District Court erred in refusing to make the

following Conclusion of Law requested by plain-

tiff:

I. That the defendant Nellie Brownlow here-

in, wilfully defaulted on her failure to appear

before the above entitled Court on the 9th day of

November, 1928, for trial.

VI.

The District Court erred in refusing to make the

following Conclusion of Law requested by plaintiff:
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11. That there is due from the defendant

American Bonding Company to the plaintiff

herein the sum of Fifteen Hundred ($1500.00)

Dollars, together with interest thereon at the

legal rate and with costs, which is the liability

of the Surety Company on the bail bond con-

ditioned for the appearance of the defendant

Nellie Brownlow for trial before the above en-

titled Court on the 9th day of November, 1928.

VII.

The District Court erred in remitting the portion

of the judgment herein when the evidence showed that

Nellie Brownlow, the principal on said bond, wil-

fully defaulted at the time of the trial herein.

VIII.

The District Court erred in holding that it had

jurisdiction to remit a portion of the judgment here-

in when the undisputed evidence herein showed that

the principal on said bond, which is the subject mat-

ter of this action, wilfully defaulted at the time of

the trial. [38]

IX.

The District Court erred in denying plaintiff's

Motion for New Trial.

X.

The District Court erred in entering judgment

herein remitting a portion of the amount found to be

due from the defendant American Bonding Company

herein to the plaintiff when the evidence adduced
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at the time of the trial of this action was insufficient

to sustain said judgment of remission.

XL

The District Court erred in refusing to sign plain-

tiff's proposed judgment herein.

XII.

The District Court erred in vacating the judgment

nisi on the surety bond sued on herein.

XIII.

The District Court erred in granting defendant

American Bonding Company's petition to vacate the

forfeiture of the bond sued on herein.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney.

Received Aug. 2, 1929.

SCHWELLENBACH, MERRICK
and MacFARLANE.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, Aug. 3, 1929.

ED M. LAKIN,
Clerk.

By Egger,

Deputy. [39]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

On the application of the plaintiff herein, it is

hereby ORDERED that an appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit from the judgment heretofore entered and filed

herein on the 23 day of July, 1929, be and the same

is hereby allowed.

It is further Ordered that a certified transcript of

the record, testimony, exhibits, stipulations and all

proceedings be forthwith transmitted to said United

States Circuit Court of Appeals for the Ninth Circuit.

DONE IN OPEN COURT this 3 day of Aug.,

1929.

JEREMIAH NETERER,
United States District Judge.

Received Aug. 2, 1929.

SCHWELLENBACH, MERRICK
and MacFARLANE.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, Aug. 3, 1929.

ED. M. LAKIN,
Clerk.

By Egger,

Deputy. [40]
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[Title of Court and Cause.]

ORDER.

Now on this 12th day of July, 1929, on motion of

Tom DeWolfe, Assistant United States Attorney, it

is hereby ordered that the time to lodge bill of ex-

ceptions be, and the same is extended to and including

July 30, 1929.

Journal No. 17

at Page 188 [41]

[Title of Court and Cause.]

STIPULATION.

IT IS HEREBY STIPULATED by and between

the parties in the above entitled action by and through

their respective attorneys of record herein, that the

time for lodging the Government's Bill of Excep-

tions herein be extended up to and including August

20, 1929.

DATED this 23rd day of July, 1929.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney,

Attorneys for Plaintiff.

SCHWELLENBACH, MERRICK
and MacFARLANE,

Attorneys for Defendant American Bonding Com-

pany of Baltimore.
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[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, July 24, 1929.

ED M. LAKIN,
Clerk.

By S. E. Leitch,

Deputy. [42]

[Title of Court and Cause.]

ORDER.

Now on this 24th day of July, 1929, onoral motion

of Tom DeWolfe, Assistant United States Attorney,

and written stipulation filed the time to lodge plain-

tiff's proposed bill of exceptions herein is ordered

extended to and including August 10, 1929.

Journal No. 17

at Page 221 [43]

[Title of Court and Cause.]

ORDER.

Now on this 26th day of August, 1929 it is hereby

ordered that the above entitled cause be, and the same

is continued over two weeks for settlement.

Journal No. 17

at Page 285 [44]
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[Title of Court and Cause.]

PLAINTIFF'S PROPOSED BILL OF
EXCEPTIONS.

BE IT REMEMBERED that heretofore and on

to-wit, May 17, 1929, at the hour of 2:00 o'clock,

P. M., the above entitled cause came regularly on

for trial in the above entitled court, and before the

Honorable Jeremiah Neterer, one of the judges of

said court, sitting without a jury, at Seattle, Wash-

ington
;

The plaintiff appearing by Tom DeWolfe, As-

sistant United States District Attorney, its attorney

and counsel;

The defendant appearing by Robert E. Mac-

farlane, its attorney and counsel.

WHEREUPON the following proceedings were

had and testimony taken: [45]

THE COURT: The first matter this afternoon

is United States versus Nellie Brownlow and the

American Bonding Company.

MR. DeWOLFE: In that case the Government

is suing to collect the face of the bond. Answer has

been filed, pleading affirmatively certain things and

the Government has replied, and the Bonding Com-

pany has interposed a petition for remission and a

vacation of the forfeiture. Does Your Honor desire

to hear the matter of remission and vacation of the

forfeiture or not at the time we try the issue?

MR. MACFARLANE: Counsel is correct in

every statement that he makes. I have had occasion

in the last few days to brief the matter and I am
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quite familiar with the matter. Under some de-

cisions Your Honor would have the discretion to

hear the matter and enter such kind of judgment

that Your Honor thinks that the facts justify and

warrant, and if I might I would like to present with

the petition at this time the law that I deem to be

involved. I will state that there will be no dispute

as to the facts, and I think we will stipulate the facts

as the Government states them to be, and we are

asking that your Honor use your discretion.

THE COURT: I have heretofore held that be-

fore the matter of remission is considered by the

Court, a judgment must be entered. If there is no

judgment, that ends it. This matter has been before

the Court several times, and while in New York

one time a case was tried before me on the forfeiture.

It was that famous—I forget the man's name—he

was charged with treason. [46]

MR. MACFARLANE: It was the O'Leary case.

I have the case cited. The remission in that case

—

THE COURT: It was tried before me. The

fellow hid in the hills of Oregon, and the case came

up before me for trial, United States versus O'Leary,

and the jury found against him upon the facts. Bail

was forfeited and judgment entered, and he made

application afterwards to Judge Hand and remission

was made as to the bail by Judge Hand.

MR. MACFARLANE: Here is the case.

THE COURT: So, I think the application was

made before this Court for remission and I held that

F would not hear the remission until the forfeiture was

disposed of, and then judgment was entered, and then
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I took up the matter of remission and remission was

made.

MR. DeWOLFE: I have no objection to hear-

ing them at once. It will only take me a minute or

two

—

THE COURT: I think before the matter of re-

mission is ruled upon, there should be a judgment.

Unless there is a judgment there is nothing to remit.

MR. MACFARLANE: In that connection, if I

may refer to them, there are two cases that I can re-

fer to specifically. One is U. S. v. Winstead, 12 Fed.

50, and the other is Federal Case 15082, a decision of

Justice Marshall where he takes the position that any

time after the forfeiture is made, the matter is ripe

for the Court's discretion.

THE COURT: I have no doubt that the Court

can dispose of the matter in any way that it thinks

best. I think the better way would be to dispose

of it as indicated. [47]

MR. MACFARLANE: That is a matter ad-

dressed to Your Honor's discretion.

MR. DeWOLFE: In Cause No. 12635, this court,

United States versus Nellie Brownlow, for violation

of the National Prohibition Act, I offer in evidence

the Indictment in Cause No. 12635 as Plaintiff's Ex-

hibit No. 1. I will also offer in evidence Plaintiff's

Exhibit No. 2 for identification, which is a portion

of Commissioner Brumfield's transcript No. 4750, and

specifically that portion of the transcript which pur-

ports to be the original bond signed by Nellie Brown-

low as principal and the American Bonding Company

as surety, by Guy O'Leary as agent in fact, $1500.00

bond. I will offer in evidence Plaintiff's Exhibit No.
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3 marked for identification, which is an offer which

the Government will make at this time from page 85

of the docket of this Court, Volume 18, Cause No.

12635, criminal cause, United States versus Nellie

Brownlow, and specifically that portion of the docket

on that page which is a copy of the order of the court

entered November 9, 1928: "Entered order for-

feiting bail nisi deft, and cause set for next Tuesday

at 2 P. M. and court directs her counsel to notify her

to be present or else make a satisfactory showing that

she is physically unable to be present. Motion to

withdraw as counsel for deft, by C. T. McKinney

denied." (to Court) Does Your Honor admit these

three exhibits.

THE COURT: Yes.

MR. DeWOLFE: Government's Exhibit No. 4

marked for identification

—

MR. MACFARLANE: May I object to Exhibits

1, 2 and 3, as [48] not a complete transcript of the

incidents and happenings as they appear in this

record.

MR. DeWOLFE: The Circuit Court of Appeals

held that an order entering bail forfeiture and

judgment nisi, in the same words I have read, if

that was pleaded, was sufficient.

THE COURT: Admitted.

MR. MACFARLANE: Exception.

MR. DeWOLFE: Government's Exhibit No. 4.

Journal No. 16, on page 416, (reading) "United

States of America, Plaintiff, vs. Nellie Brownlow, De-

fendant, No. 12635. Now on this 9th day of Novem-

ber, 1928, Paul D. Coles, Assistant United States

Attorney, appearing for the plaintiff, and C. T. Mc-
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Kinney, Esq., appearing as counsel for the defend-

ant this cause is called for trial. Motion for con-

tinuance is heard and showing is held insufficient.

The defendant is called in the corridor of the court

by the court bailiff and not responding, her bail is

ordered forfeited nisi. No bench warrant is to issue

at this time, but the case is set for next Tuesday at

2 o'clock P. M. and the Court directs that the de-

fendant be notified by her counsel to be present or a

satisfactory showing that she is physically unable to

be present be made. Her attorney during this hear-

ing asks permission to withdraw as counsel, but the

Court declines to grant it without his having given

notice to his client." I will offer that in evidence.

MR. MACFARLANE: I will make the objec-

tion that it is not a complete showing as to the in-

cidents that occurred on that day and the later date,

but if counsel will offer the letter, I will withdraw

the objection. [49]

THE COURT: Overruled.

MR. MACFARLANE: Exception.

MR. DeWOLFE: I will call Mr. Marble to the

stand. I might state to the court that the purpose

of Mr. Marble's statements goes to the pertinency of

the remission of the penalty.

THE COURT: You had better take up the other

first.

MR. DeWOLFE: The Government rests its case

as to the bond forfeiture, and will be heard later

as to whether there should be any vacation of the

forfeiture.

MR. MACFARLANE: T challenge the sufficiency
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of the showing made by the Government, and move

that the judgment absolute be not granted.

THE COURT: Do you want me to rule now?

MR. DeWOLFE: Unless Your Honor wants me

to argue now.

THE COURT: My opinion is that that is all that

is necessary. A motion for judgment will be granted.

MR. MACFARLANE: If Your Honor please,

are we permitted to put in any affirmative matter. I

would like to put in a defense on the merits.

THE COURT: Oh, very well. I understood

both sides had rested.

MR. MACFARLANE: I challenge the suffi-

ciency of the evidence.

THE COURT: That motion is denied.

MR. MACFARLANE: Exception.

MR. MACFARLANE: I desire to offer on be-

half of the defendant surety company the following

entries immediately following and succeeding the

Government's Exhibit No. 3: "November 13. Affi-

davits (2) Dr. Davidson and Dr. Hubbard." Also:

"Entered Order, trial continued to November 27,

1928, (first case) [50] Bench warrant refused."

MR. DeWOLFE: I object to that as immaterial.

MR. MACFARLANE: I was not quite through.

MR. DeWOLFE: I beg your pardon.

MR. MACFARLANE: (continuing reading)

"November 23, 1928, Entered revision of plea, Guilty

as charged. Entered sentence,—six months King

County Jail and Fine of $200.00, but later in cham-

bers and on motion of U. S. Attorney, Court increases

amount of fine to $500.00 and defendant placed on

probation 1 year or during good behavior." T de-
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sire to offer at this time the affidavits and these

entries as Defendant's Exhibits A-l, A-2, A-3, A-4

and A-5.

MR. DeWOLFK: I make a separate objection to

each of Defendant's Exhibits A-l to A-5. It is imma-

terial whether or not the defendant was subsequently

produced, the continuance granted and the bench war-

rant not issued. The Circuit Court of Appeals has

said

—

THE COURT: Objection sustained. These are

matters for the Court to consider on remission.

MR. MACFARLANE: Exception to this ruling.

THE COURT: Yes.

MR. MACFARLANE: And as a part of the

defendant's case, I offer as Defendant's Exhibit A-6,

from the original files in this court, a motion for

continuance in said cause, together with the affidavits

thereto attached, which motion apparently is filed

with the Clerk November 7, 1928.

MR. DeWOLFE: I object to that as immaterial,

and not pertinent to any of the issues in the case.

THE COURT: Is that on the forfeiture, or on

the remission?

MR. MACFARLANE: It is just as Your Honor

desires. On [51] the forfeiture; and if Your Honor

is hearing the matter on the remission, on the remis-

sion also.

MR. DeWOLFE: I object to it as immaterial.

THE COURT: I think I want to dispose of the

forfeiture, and if the defendant then desires, or the

plaintiff, if the Court should hold against the Bonding

Company and it desires to appeal, then of course

the Court could not entertain the remission. The
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only time when remission can be entertained is when

the defendant adheres to the judgment entered; so

that I will dispose of the matter of the forfeiture, and

then, if I hold against the Bonding Company, it

could elect whether to appeal or to present the peti-

tion on remission.

MR. MACFARLANE: So that there can be no

confusion. This motion which I offer as Defendant's

Exhibit No. A-6, I am offering at this time on the

answer to the writ of scire facias.

THE COURT: Objection sustained.

MR. MACFARLANE: Will Your Honor grant

us an exception?

THE COURT: Yes.

MR. MACFARLANE: I offer as Defendant's

Exhibit A-7 the affidavit of Mr. C. T. McKinney,

sworn to on November 7, 1928, and filed with the

clerk of the court November 9.

MR. DeWOLFE: Objected to as immaterial, and

as depriving the Government of the right of cross

examination, and on the further ground that the affi-

davit contains hearsay statements.

THE COURT: That was on the motion for a

continuance and I denied it?

MR. MACFARLANE: Yes, Your Honor. [52]

THE COURT: The objection is sustained.

MR. MACFARLANE: Exception.

MR. MACFARLANE: Likewise Defendant's

Exhibit A-l, the affidavits both dated November 12,

1928, filed with the clerk of the court November 13,

1928, one of which is sworn to by Margaret E.

Hubbard, and the other by Dr. William M. Da-

vidson.
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MR. DeWOLFE: 1 object to those as immaterial,

and on the ground that the Government is deprived

of the right of cross examination.

THE COURT: It will be the same ruling.

MR. MACFARLANE :• Same exception, if Your

Honor please.

THE COURT: Yes.

MR. MACFARLANE: Journal 16, pages 459,

being a report of the proceedings of the court on

Friday, November 23, 1928, I desire to offer that

part of the record in cause No. 12635,

—

THE COURT: Was that the final judgment?

MR. MACFARLANE: I am reading it in. I

ask leave to read it in. (Reading) "No. 12635, Re-

vision of Plea. Sentence passed. United States of

America, Plaintiff, vs. Nellie Brownlow, Defendant.

Now on this 23rd day of November, 1928, Anthony

Savage, United States Attorney, and Tom DeWolfe,

Assistant United States Attorney, appearing for the

plaintiff, defendant Nellie Brownlow, accompanied

by her attorney, C. T. McKinney, comes into open

court and withdraws her plea of guilty as charged in

the indictment. Sentence is passed at this time."

MR. DeWOLFE: My objection to the last offer

is that it is immaterial on the merits. I think it is

material on the question of remission. [53]

THE COURT: Sustained on the forfeiture.

MR. DeWOLFE: It is stipulated that both coun-

sel waive any possible objection as to the admissibility

of any of these exhibits in either the criminal docket

18 of the District Court or Journal No. 16, on the

ground that the exhibits taken therefrom are not taken

from the books of original entry.
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THE COURT: I presumed they were the orig-

inal entries, there being no objection.

MR. DeWOLFE: No, Your Honor. They were

offered on that stipulation.

MR. MACFARLANE: On the matter of the

Government's case and the answer to the writ of scire

facias, the defendant American Bonding Company

rests, if your Honor please, and on the basis of the

entire record, if Your Honor please, the defendants

renew our challenge to the Government's showing as

insufficient to make the judgment nisi rule judgment

absolute.

THE COURT: The case is submitted upon the

merits?

MR. DeWOLFE: Yes, Your Honor.

MR. MACFARLANE: Yes, Your Honor.

THE COURT: Judgment is directed for the

plaintiff.

MR. MACFARLANE: Exception, if Your Honor

please.

MR. MACFARLANE : As I understand the mat-

ter, the matter will now be heard on the remission,

and I would like to pass up to your Honor the appli-

cation we have made for remission in connection with

the reason for getting the various entries, so that your

Honor would have them before you at this time in

considering the application which we make. I would

like to be heard on the application very briefly.

THE COURT: Beyond what has been produced.

Is everything [54] produced on the matter of re-

mission?

MR. DeWOLFE: If counsel for the bonding

company has any evidence to show why the court
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should remit a portion of the penalty or the entire

penalty, he should produce it, and then I will put

on my testimony.

THE COURT: Have you anything to offer in

addition to what has been offered here?

MR. MACFARLANE: The petition, and the

affidavit in addition to the other affidavits.

THE COURT: The affidavit is perhaps in evi-

dence.

MR. MACFARLANE: No, Your Honor.

THE COURT: Where is it?

MR. MACFARLANE: In the amended petition.

TESTIMONY OF WALTER MARBLE.

WALTER MARBLE, called as a witness on

behalf of the plaintiff, having been first duly sworn,

testified as follows:

DIRECT EXAMINATION.

BY MR. DeWOLFE:

Q. Will you state your name?

A. Walter Marble.

MR. DeWOLFE: So the record may show, I

want to state that Mr. Marble's testimony is in

answer to the amended petition filed by the bonding

company for the remission of the entire amount of

the bond. That is the purpose of the testimony.

Q. Mr. Marble, you are a Federal Prohibition

Agent and have been for a number of years?

A. Yes, sir. [55]
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(Testimony of Walter Marble.)

Q. Tell the Court what investigation you made
with reference to this case on the 9th of November or

December, 1928, as to whether Nellie Brownlow was

able to come into court at this time.

A. On November 9, 1928, I was assigned to make

an investigation at Port Angeles, and called at 220^
North Laurel Street in connection with the sheriff.

I went to the door of this address and rang the bell,

and in answer to my ring some one came to the door,

and when she came in front of the door I saw it was

Nellie Brownlow's face appearing through the door.

Q. What date?

A. November 9.

Q. Go ahead.

A. Immediately she perceived me she disappeared

and in about a minute the door was opened by an-

other party. I went in and proceeded to the room

where Nellie Brownlow was in bed covered up.

When she asked me what I wanted I told her who 1

was. I told her I saw her face at the window and

said to her, "You are in bed now with your clothes

on." She said, "I have a sweater on and an apron.

It is necessary for me to get up and out many times."

The room had no appearance of occupancy. The

pillow shams were not disarranged, and if a woman

was sick they would have been. She said she used

several rooms, and just previous to that had told me

that she was under a doctor's care and that her doctor

had just left. So the sheriff and I left. I came back a

little later at 8:30 and the room was reeking with

cigarette smoke, and I said to her: "You told me at

7:15 that the doctor had just left, and I have [56]



vs. American Bonding Company. 59

(Testimony of Walter Marble.)

ascertained that he departed at 5 o'clock." She said,

"I told you he called on me this morning." I said,

"You told me that he had just called on you just

previous to my call." I said: "Are you going to be

in Judge Neterer's court next Tuesday morning?"

That was the extent of the conversation and I left.

Q. The same day? What time did you go to

Port Angeles?

A. The bail was forfeited in the morning.

Q. Did she first state she had been in bed all day?

A. Yes, she did.

Q. What did she give as the reason for wearing

the sweater?

A. So she could get up numerous times during

the day.

Q. She had her clothes on?

A. Yes.

CROSS EXAMINATION.

BY MR. MACFARLANE:

Q. What time of the afternoon or evening were

you there on that day?

A. The first call at 7:15 in the evening.

Q. Was that the only time you were up there in

connection with this matter?

A. I called once again at the same address.
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(Testimony of Walter Marble.)

REDIRECT EXAMINATION.

BY MR. DeWOLFE:

Q. You say you saw her through the door when

you knocked at the door.

A. I rang the bell and she answered the door bell.

Q. What happened the next time in connection

with her being able to be in court to answer the

charge against her? [57]

A. She said she would if she could.

Q. When?
A. At eight o'clock.

Q. What conversation took place?

A. I said to her : "When I was here before you

told me that your doctor had just left, and I have

since learned that he left town at 5 o'clock."

Q. What did she say as to that?

A. She denied having told it.

MR. DeWOLFE: That is all.

(Witness excused.)

MR. DeWOLFE: The Government rests on the

question of whether the face of the bond, or any

portion thereof, should be remitted to the bonding

company.

MR. MACFARLANE: I think it is understood

that we offered the exhibits to the answer to the writ

of scire facias, being, I believe, A-l to A-6, inclusive,

and also that part of the court record read from

Journal No. 16, page 459, and that these exhibits are
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also offered as a part of our application together with

the affidavit attached to the petition.

MR. DeWOLFE: I think some of those affidavits

I will object to on the ground that they contain hear-

say statements.

THE COURT: Which ones? 1 am not going to

consider these affidavits on the facts. One of these

affidavits contains stuff that I could not consider.

MR. MACFARLANE: I think it is a matter

addressed to Your Honor's discretion, made out in

good faith, and we have no desire to be technical.

THE COURT: What is the amount of the bond?

[58]

MR. DeWOLFE: $1500.00.

(Followed by argument by Mr. DeWolfe and Mr.

MacFarlane.)

(Case taken under advisement.)

Whereupon, plaintiff herein duly presented to the

above entitled Court its following requested Findings

of Fact and Conclusions of Law, which had thereto-

fore been served upon the defendant surety company,

and which this Court refused:

FINDINGS OF FACT.

I.

That on the 9th day of November, 1928, the de-

fendant Nellie Brownlow, being called to come into

court and answer to a charge of violating the National

Prohibition Act, came not, and deliberately and inten-

tionally stayed away from the above entitled court

for trial.
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II.

That the bond of the defendant American Bonding

Company was forfeited nisi on said 9th day of No-

vember, 1928, upon said defendant Nellie Brownlow's

failure to appear for trial before the above entitled

Court.

CONCLUSIONS OF LAW.

I.

That the defendant Nellie Brownlow herein, wil-

fully defaulted on her failure to appear before the

above entitled Court on the 9th day of November,

1928, for trial.

II.

That there is due from the defendant American

Bonding Company to the plaintiff herein the sum of

Fifteen [59] Hundred ($1500.00) Dollars, together

with interest thereon at the legal rate and with costs,

which is the liability of the Surety Company on the

bail bond conditioned for the appearance of the

defendant Nellie Brownlow for trial before the above

entitled Court on the 9th day of November, 1928.

Whereupon, immediately upon the Court's refusal

to make the plaintiff's requested Findings of Fact

and Conclusions of Law, the plaintiff entered herein

the following exceptions:

I.

That plaintiff excepts to the Court's refusal to

make said plaintiff's requested Finding No. T.
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II.

Plaintiff excepts to the Court's refusal to make

plaintiff's requested Finding No. 11.

III.

Plaintiff excepts to the Court's refusal to make

plaintiff's requested Conclusion of Law No. I.

IV.

Plaintiff excepts to the Court's refusal to make

plaintiff's requested Conclusion of Law No. II.

V.

Plaintiff excepts to the refusal to sign the proposed

Judgment.

Whereupon, the following proposed Judgment was

presented to the Court after notice had been given to

the defendant Surety Company of the presentment of

said proposed Judgment and after it had received

notice of the date said judgment would be presented,

and the above entitled Court refused to sign said

proposed judgment: [60]

PLAINTIFF'S PROPOSED JUDGMENT.

It appearing to the Court from the records and

files herein and from the evidence adduced that on

the 9th day of November, 1928, the above named

defendant Nellie Brownlow was duly called into this

Court to answer to the Indictment heretofore filed

against her charging her with violation of the Na-

tional Prohibition Act, and that when so called the

said defendant Nellie Brownlow defaulted and failed
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to appear, and that she was duly and regularly sum-

moned from the door of said court room three times

to appear and answer to said Indictment and again

failed to appear; and that thereafter on, to-wit, the

9th day of November, 1928, the recognizance and

surety bond which was executed by the said defendant

the American Bonding Company, of Baltimore,

Maryland, in the sum of $1500.00, which said recog-

nizance and surety bond was conditioned for the

appearance of the said defendant Nellie Brownlow

before the United States District Court for the West-

ern District of Washington, Northern Division, at

the Courthouse in the City of Seattle, at the next

term, to-wit, November, 1928, term of said District

Court, and from time to time and from term to term

thereafter, was upon motion of the United States

Attorney duly forfeited and judgment nisi thereupon

entered defaulting said recognizance and sureties

upon said property bond;

That thereafter on the 12th day of December, 1928,

a writ of scire facias was duly issued out of this

Court commanding the said Nellie Brownlow, as

principal, and the American Bonding Company of

Baltimore, Maryland, as surety, to appear before this

Court on the 31st day of December, 1928, to show

cause why said judgment nisi should not be made

absolute, to show cause why they ought [61] not to

have execution issue against them, and each of them,

for the amount due to the United States of America

upon said surety bond under the judgment as afore-

said, together with any costs which may accrue by

reason of proceedings to be had in the enforcement

of said judgment as by law provided, and that the
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said defendant Nellie Brownlow could not be found,

and that service was effected on said American

Bonding Company, surety, and that the said writ has

been duly returned into this Court by the United

States Marshal for said district with his return

thereon as aforesaid; and this matter having come

duly and regularly before the above entitled Court

for trial herein and the Court having listened to the

testimony adduced by counsel for both sides; and it

further appearing to the above entitled Court that

Nellie Brownlow, the principal on said bond, wilfully

defaulted and deliberately and wilfully failed to ap-

pear for trial before the above entitled Court on the

9th day of November, 1928; now, therefore, upon

motion of Anthony Savage, United States Attorney,

it is by the Court

ORDERED and ADJUDGED that the said judg-

ment nisi entered herein on the 9th day of November,

1928, forfeiting said recognizance and declaring that

said defendant Nellie Brownlow, as principal, and

the American Bonding Company of Baltimore,

Maryland, as surety, forfeit and pay to the United

States of America the sum of Fifteen Hundred

($1500.00) Dollars, according to the tenor and effect

of said recognizance and surety bond, be made abso-

lute;

And it further appearing that the Surety Company

defendant herein was innocent and in no way con-

nived in the wilful default of the defendant; now.

therefore, it is [62] hereby

ORDERED and ADJUDGED that all of said

judgment mentioned above, excepting the sum of Six

Hundred Fifty ($650.00) Dollars, be remitted and on
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payment of the sum of Six Hundred Fifty ($650. (JO)

Dollars by the defendant Surety Company herein to

the plaintiff, said forfeiture mentioned above to be

set aside and vacated.

To all of which the plaintiff excepts and its excep-

tion is hereby noted.

(End of plaintiff's proposed judgment.)

WHEREFORE, plaintiff herein prays that this,

its Bill of Exceptions, be allowed, settled and signed.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney.

[Endorsed] : Lodged in the United States District

Court, Western District of Washington, Northern

Division, Aug. 10, 1929.

ED. M. LAKIN,
Clerk.

By S. Cook,

Deputy. [63]

[Title of Court and Cause.]

ORDER SETTLING BILL OF EXCEPTIONS.

The above cause coming on for hearing on this

day, on the application of the plaintiff, to settle its

bill of exceptions heretofore duly lodged in this

cause; counsel for all parties appearing; and it ap-

pearing to the court that the time within which to

serve and file its bill of exceptions in the foregoing

cause has been duly extended, and that said bill of
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exceptions as heretofore lodged with the Clerk is duly

and seasonably presented for settlement and allow-

ance; and it further appearing that said bill of excep-

tions contains all the material facts occurring upon

the trial of the case, together with the exceptions

thereto, and all of the material matters and things

occurring upon the trial, except the exhibits intro-

duced in evidence, which are hereby made a part of

said bill of exceptions by reference and incorpora-

tion; and the court being fully advised, it is by the

Court

ORDERED, that said bill of exceptions be and

the same hereby is settled as a true bill of exceptions

in said cause, which contains all of the material facts,

matters, things and exceptions thereto occurring upon

the [64] trial of said cause, and the same is hereby

certified accordingly by the undersigned Judge of

this Court, who presided at the trial of said cause,

as a true, full and correct bill of exceptions and the

Clerk of the Court is hereby ordered to file the same

as a record in said cause and transmit it to the Honor-

able Circuit Court of Appeals for the Ninth Circuit.

Signed in OPEN COURT this 10th day of Sep-

tember, 1929.

JEREMIAH NETERER,
United States District Judge.

Received a copy of the within Bill of Exceptions

this 10th day of August, 1929.

SCHWELLENBACH, MERRICK &
MACFARLANE,

Attorney for Defendant Bonding Company.
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[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, Sept. 10, 1929.

ED. M. LAKIN,
Clerk.

By S. Cook,

Deputy. [65]

[Title of Court and Cause.]

STIPULATION.

IT IS HEREBY STIPULATED by and between

the parties to the above entitled action, by and

through their respective attorneys of record, that the

plaintiff herein may have two weeks after the bill of

exceptions is settled herein in which to lodge its

record on appeal in the Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California.

DATED at Seattle, Washington, this 31st day of

August, 1929.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney.

Attorneys for Plaintiff.

Attorneys for Surety Defendant,

American Bonding Company of Baltimore.
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[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, Aug. 31, 1929.

ED. M. LAK1N,
Clerk.

By S. Cook,

Deputy. [66]

[Title of Court and Cause.]

ORDER.

Upon stipulation by and between the parties to the

above entitled action, by and through their respective

attorneys of record, it is hereby

ORDERED that the plaintiff herein may have

two (2) weeks after the bill of exceptions is settled

herein, in which to file its record on appeal in the

Circuit Court of Appeals for the Ninth Circuit, at

San Francisco, California.

DONE IN OPEN COURT this 31st day of

August, 1929.

JEREMIAH NETERER,
United States District Judge.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, Aug. 31, 1929.

ED. M. LAKIN,
Clerk.

By S. Cook,

Deputy. [67]
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[Title of Court and Cause.]

STIPULATION.

It is hereby stipulated by and between the parties

to the above entitled action, by and through their

respective attorneys of record, that the original ex-

hibits offered and admitted and offered and refused

may be certified to the Circuit Court of Appeals for

the Ninth Circuit, at San Francisco, California.

Dated at Seattle, Washington, this 10th day of

September, 1929.

ANTHONY SAVAGE,

United States Attorney.

TOM DeWOLFE,

Assistant United States Attorney.

Attorneys for Plaintiff.

SCHWELLENBACH, MERRICK &
MACFARLANE,

Attorneys for Surety Defendant,

American Bonding Company of Baltimore.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, Sept. 10, 1929.

ED. M. LAKIN,
Clerk.

By S. Cook,

Deputy. [68]
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[Title of Court and Cause.]

ORDER.

Pursuant to stipulation it is hereby

Ordered that the original exhibits offered and

admitted and offered and refused upon the trial of

the foregoing matter shall be certified to the Circuit

Court of Appeals for the Ninth Circuit, at San

Francisco, California.

Done in Open Court this 10th day of September,

1929.

JEREMIAH NETERER,
Judge.

O. K. DeWOLFE,
Assistant United States Attorney.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, Sept. 10, 1929.

ED. M. LAKIN,
Clerk.

By S. Cook,

Deputy. [69]
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[Title of Court and Cause.]

PRAECIPE OF APPELLANT FOR TRAN-
SCRIPT OF RECORD ON APPEAL.

You will please prepare and duly authenticate the

transcript and following portions of the record in the

above entitled case for appeal heretofore allowed, to

the United States Circuit Court of Appeals for the

Ninth Circuit:

1. Motion for Writ of Scire Facias.

2. Order issuing Writ.

3. Writ of Scire Facias.

4. Answer to Writ.

5. Reply.

6. Amended Petition to vacate forfeiture.

7. Stipulation Waiving Jury.

8. Record of trial May 17, 1929.

9. Memorandum decision of Court.

10. Order of July 12 extending time to Lodge Bill

of Exceptions to July 30, 1929.

11. Stipulation for extending time for filing find-

ings of facts and conclusions.

12. Plaintiff's motion for new trial.

13. Order of July 22 denying Plaintiff's motion

for new trial.

14. Stipulation filed July 24 extending time to

lodge bill of exceptions.

15. Order of July 24 extending time to lodge bill

of exceptions to Aug. 10. [70]

16. Plaintiff's notice of presentation of Findings,

Judgment and Conclusions.

17. Plaintiff's requested findings and Conclusions.
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18. Plaintiff's proposed judgment.

19. Plaintiff's exceptions to Court's refusal to

make its findings and conclusions.

20. Judgment.

21. Notice of Appeal.

22. Petition for Appeal.

23. Order allowing Appeal.

24. Assignment of Errors.

25. Citation on Appeal.

26. Bill of Exceptions.

27. Order of August 26 fixing date for settlement

of Bill of Exceptions.

28. Stipulation filed August 31st extending time

for filing cause in C. C. A.

29. Order of August 31st extending time for filing

cause in C. C. A.

30. Stipulation and Order filed Sept. 10 ordering

transmission of original exhibits to C. C. A.

31. Praecipe.

32. All exhibits.

ANTHONY SAVAGE,

United States Attorney.

TOM DeWOLFE,

Assistant United States Attorney.

[Endorsed]: Received Sept. 11, 1929.

SCHWELLENBACH, MERRICK &
MACFARLANE.
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[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, Sept. 10, 1929.

ED. M. LAKIN,
Clerk.

By S. Cook,

Deputy. [71]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Western District of Washington—ss.

I, Ed. M. Lakin, Clerk of the United States Dis-

trict Court for the Western District of Washington,

do hereby certify this typewritten transcript of record,

consisting of pages numbered from 1 to 71, inclusive,

to be a full, true, correct and complete copy of so

much of the record, papers and other proceedings in

the above and foregoing entitled cause, as is required

by praecipe of counsel, filed and shown herein, as

the case remain of record and on file in the office of

the Clerk of said District Court, and that the same

constitute the record on appeal herein from the judg-

ment of the said United States District Court for the

Western District of Washington to the United States

Circuit Court of Appeals for the Ninth Circuit.

I further certify the following to be a full, true

and correct statement of all expenses, costs, fees and
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charges incurred in my office by or on behalf of the

appellant herein, for making record, certificate or

return to the United States Circuit Court of Appeals

for the Ninth Circuit in the above entitled cause,

to-wit: [72]

Clerk's fees (Act. Feb. 11, 1925) for making

record, certificate or return, 166 folios, at 15

cents $24.90

Certificate of Clerk to Transcript of Record,

with seal 50

Certificate of Clerk to Original Exhibits, with

seal 50

Total $25.90

I hereby certify that the above cost for preparing

and certifying record, amounting to $25.90, will be

included as constructive charges against the United

States in my quarterly account to the Government of

fees and emoluments for the quarter ending Sept. 30,

1929.

I further certify that I hereto attach and herewith

transmit the original citation issued in this cause.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the seal of said District Court,

at Seattle, in said District, this 17th day of Septem-

ber, 1929.

ED. M. LAKIN,
[Seal]

Clerk, United States District Court,

Western District of Washington.

By S. E. Leitch,

Deputy. [73]
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[Title of Court and Cause.]

CITATION ON APPEAL.

United States of America,

Western District of Washington,

Northern Division—ss.

THE PRESIDENT OF THE UNITED STATES
to AMERICAN BONDING COMPANY of

Baltimore, Maryland, Defendant above named, and

SCHWELLENBACH, MERRICK & MAC-
FARLANE, its attorney:

You, and each of you, are hereby cited and admon-

ished to be and appear in the United States Circuit

Court of Appeals to be held in the City of San

Francisco, California, in the Ninth Judicial Circuit,

on the 3rd day of September, 1929, pursuant to an

order allowing appeal filed in the office of the Clerk

of the above entitled court, appealing from the final

judgment signed and filed on the 23rd day of July,

1929, wherein the United States of America is plain-

tiff and the American Bonding Company of Balti-

more, Maryland, is defendant, to show cause, if any

there be, why the judgment rendered against the said

appellant as in said order allowing appeal mentioned,

should not be corrected and why justice should not

be done to the parties in that behalf.

WITNESSETH the Honorable Jeremiah Neterer,

United [74] States District Judge for the Western

District of Washington, Northern Division, this 3rd

day of August, 1929.

JEREMIAH NETERER,
United States District Judge.
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Received a copy of the within Citation on Appeal

Aug. 2, 1929.

SCHWELLENBACH, MERRICK &
MACFARLANE.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division, Aug. 3, 1929.

ED. M. LAKIN,
Clerk.

By Eggers,

Deputy. [75]

[Endorsed] : No. 5956. United States Circuit

Court of Appeals for the Ninth Circuit. United

States of America, Appellant, vs. American Bonding

Company of Baltimore, Maryland, Appellee. Tran-

script of the Record. Upon Appeal from the United

States District Court for the Western District of

Washington, Northern Division.

Filed September 23, 1929.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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STATEMENT OF THE CASE

The American Bonding Company of Baltimore,

Maryland, placed a bond for the appearance of Nellie



Brownlow. Her trial was set for November 9, 1928;

she did not appear in person but did appear by counsel

and moved for a continuance; the motion was denied

and bond ordered forfeited ; no bench warrant was is-

sued; four days later the motion for continuance was

granted
;
prior to the new trial date, Nellie Brownlow

pleaded guilty (on November 23, 1928), and was duly

sentenced. Thereafter the government sought judg-

ment for $1500.00 based on the forfeiture noted as

occurring November 9, 1928. The appellee prayed

that the forfeiture be vacated or remitted in such

amount as seemed equitable. The court vacated the

forfeiture upon payment of $650.00. This sum was

paid by appellee. The government appeals.

Nellie Brownlow had been a resident of Port An-

geles, a small town near Seattle, Washington, for a

considerable period. She was there engaged in op-

erating a rooming-house. Her trial was one of a num-

ber of trials set for the week of November 9th, 1928.

On that date her attorney, C. T. McKinney, appeared

on her behalf and moved the trial court for a continu-

ance (Tr. 36). The court ordered the bond forfeited

but did not order a bench warrant and further con-

tinued said trial date to November 17th, 1928 (Tr.

36). A showing for a continuance was made on the

13th day of November, 1928, and after hearing the

motion the court continued the trial of Nellie Brown-



low from the 17th day of November to the 27th day

of November, 1928. On the 23d day of November,

1928, she appeared and entered a plea of guilty and

was thereupon sentenced to pay a fine of $500.00 and

serve six months in the county jail, which jail sent-

ence was later suspended. On the 12th day of Decem-

ber, 1928, a Writ of scire facias was issued, to which

the surety company answered (Tr. 7). A petition

to set aside the forfeiture was also filed on behalf of

the surety company (Tr. 12).

ARGUMENT

The appellant contends that judgment nisi was

made absolute. We read from their brief:

"The sole question to be determined on this ap-

peal is whether or not the trial court had juris-

diction to remit any portion of the recognizance
and vacate the forfeiture after it had been de-

termined in this cause that the judgment nisi

should be made absolute. " (Brief of Appellant,

p. 8; see also p. 10.)

It is true that the court orally announced he would

grant judgment at the conclusion of the trial on the

Writ of scire facias and Petition to Vacate (Tr. 56)

yet when formal judgment was signed, it was a judg-

ment vacating the original forfeiture upon payment

of $650.00 (Tr. 35-37). The government relies upon

the oral pronouncement as showing judgment for



$1500.00 and then a remission of all but $650.00 but

it is primer law that neither an opinion of the court

nor an order for judgment is a true judgment. In the

case of G. Amsinck & Company, Inc., v. Springfield

Grocery Company, 7 Fed. (2d) 855, the court used the

following language

:

"An order for a judgment is not a judgment.
In 33 Corpus Juris, p. 1055, is a very clear state-

ment on this subject as follows : 'An order mere-
ly directing or authorizing the entry of judgment
in the case does not constitute a judgment; to

have this effect it must be so worded as to express
the final sentence of the court on the matters con-

tained in the record and to end the case at once,

without contemplating any further jurisdictional

action.'
"

In 15 R. C. L., p. 570, the distinction between judg-

ments, findings and opinions is stated as follows:

"Neither the verdict of the jury or the findings

of the court constitute a judgment, nor do the con-

clusions of law stated by the judge during or after

the trial of the case, nor does an opinion upon
matters submitted, whether oral or in writing,

necessarily form a part of the judgment proper."

Therefore, the only judgment entered by the trial

court herein was a judgment vacating the forfeiture

in the sum of $1,500.00 upon the payment of $850.00

by said surety (Tr. 37).

We thus dispose of the government's claim that

judgment was made absolute—and thereafter a por-

tion thereof remitted.



The complete answer is found by a mere glance at

the judgment finally signed, although it is true that

the cause was tried upon the theory suggested by the

government.

The importance of this preliminary discussion will

appear as we discuss the principal argument ad-

vanced by the appellant. The question argued at

length by the government is

:

Has the Court Power to Remit a Portion of a

Judgment Absolute on a Bail Bond if the

Defendant Wilfully Defaults?

It is obvious this proposition assumes a judgment

absolute and also assumes a wilful default by the

defendant. The government assumes these to be facts

throughout its argument. Although the trial court

orally suggested likewise during the trial it refused

a finding to this effect when tendered by the govern-

ment (Tr. 28).

It is the contention of the surety company herein

that Nellie Brownlow did not wilfully default on this

bond as on the 9th day of November her attorney ap-

peared in court and offered an explanation or an ex-

cuse why the defendant was unable to be present on

said date. It is to be remembered that at all times

the defendant Nellie Brownlow was within the juris-

diction of the court and further that the attorneys for



the government knew at all times where the defend-

ant was. In fact the government's agent, Mr. Marble,

went to her rooming-house and engaged in a conver-

sation with her on the very day that she failed to ap-

pear for trial, and the very day of the forfeiture (Tr.

58). The journal entries of the trial court also show

that the court did not issue a bench warrant and that

the case was never taken from the trial calendar. Her

attorney made a sufficient showing on the 13th day of

November, 1928, to continue the trial from the 17th

day of November to the 27th clay of November, 1928

(Tr. 36). This fact is very significant and pertinent

in this cause because it conclusively shows that the

defendant was actually sick and this showing was

made four days after Mr. Marble, the government's

agent, was at her place of residence.

Mr. Marble is a prohibition agent. He may be com-

petent to render an opinion whether a person whom he

does not know is sick or well. A person may be able

to be up and about their home and yet not be able to

make a trip of many hours and then endure the nerv-

ous strain of a trial.

We suggest that Nellie Brownlow's statement to

Mr. Marble on the 9th day of November to the effect

that she was ill and only able to be up and about the

house, and the doctor's affidavit dated the 12th day of



November and filed with the clerk of the court on the

13th day of November, 1928 (Tr. 54), are circum-

stances showing her physical condition at this time,

and that she did not purposely evade her trial. Two

weeks later, when the defendant was able, she did ap-

pear and at such time avoided expense to the govern-

ment by her plea of guilty.

So much for the question of wilful default. The

importance of this lies in the fact that it must be re-

solved in favor of the government in order for appel-

lant to bring itself within its interpretation of the

Statute—Section 601, Title 18, U. S. C. A. (R. S. Sec.

1020) . But even if the several questions suggested by

our discussion of (1) effect of vacating forfeiture,

(2) right of court to use discretion, (3) wilful de-

fault, each and all be resolved in favor of appellant,

appellant is faced by the plain terms of the remedial

statute above cited.

This Statute in short provides that the court may

in its discretion remit the whole or any portion of a

judgment absolute on a bail bond when it appears to

the court (1) that there has been no wilful default of

the party and (2) that a trial can not withstanding be

had in the case, and (3) that public justice does not

otherwise require the penalty to be enforced.

It is obvious, of course, that public justice does not

require that the penalty be enforced, as the surety
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was blameless and the defendant paid the penalty of

the law within two weeks. It is equally apparent that

a trial could have been had. In fact, the mysterious

and unexplainable action on the bail bond by the gov-

ernment arises when it is noted that the Writ of

scire facias against the surety was not issued until

after the defendant had appeared and was duly sent-

enced.

But, argues appellant, even though all this be true,

yet the default of the defendant was toilful, and hence

the judgment cannot be remitted under the express

terms of the Statute.

Our answer is two-fold

:

(1) Judgment was not remitted here; the forfei-

ture of the bond was vacated upon terms (Tr. 35-37).

(2) The better line of cases construes the statute

contrary to the contentions of the government.

We are frank to sav that there are two distinct and

irreconcilable lines of authority on the specific ques-

tion here involved. We think reason and justice is

with that line of authorities followed by the trial court

starting with an early opinion by Chief Justice John

Marshall and finding support in many districts and

circuits.



At the same time, there are the cases relied upon by

appellant, construing the statute strictly, and we

think, in a manner which thwarts the obvious purpose

of its original adoption by Congress.

The government contends, and their cases so hold

that if a defendant wilfully defaults, there can be no

remission.

We urge with all earnestness that this construction

removes every incentive to a surety to return a fugi-

tive into court. If a fugitive is apprehended and re-

turned by a surety, the government contends the court

is powerless to remit any portion of the penalty of the

bond. And yet, we submit that our government de-

sires the person rather than the penalty—and we

further submit that the construction placed on this

Statute by appellant accomplishes the latter (getting

the penalty) and thwarts the true purpose (getting

the person). Honest service by a surety in appre-

hending and returning fugitives would thus be actual-

ly penalized.

With this background let us turn to the cases cited

by the government in its brief:

The appellant has cited the case of U. S. v. Jacobson,

257 Fed. 760, but omitted a portion of the decision.

In adding to the portion of the case quoted by the gov-

ernment we submit the following language:
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"We would, of course, make the finding that

the surety had been guilty of no wilful default,

and if the loss fell upon it the appeal for relief

would be strong. We have carefully read the

petition, however, and find in it no averment of

loss and all the circumstances surrounding the

case negative the thought of such loss." (Italics

ours.)

In the case of U. S. v. Fidelity & Casualty Company,

258 Fed. 444, cited by appellant, the court also uses

the following language:

"No one but the trial judge, whose court wras

subject to the consequences resulting from the

failure of this defendant to appear, can better

determine whether public justice required that

the penalty of the forfeiture be enforced in this

case, and we are of the opinion that, in view of
all the attendant circumstances, some, but not all,

of which we have referred to above, he committed
no error in refusing to take off the forfeiture."

(Italics ours.)

The government relies strongly on U. S. v. Fabata,

253 Fed. 586, but the court in that case plainly could

not extend any relief because Fabata, the defendant,

became a fugitive on advice of his attorney and had

never appeared bfore the court. No trial could be had.

The court cannot extend relief in these cases until

the defendant appears for trial or sentence. So in the

case of U. S. v. Sheldon, 6 Fed. (2nd), 897: the surety

company had not produced the defendant for trial nor

had the defendant voluntarily appeared. In this case
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the court stated that no statement of facts had been

submitted, therefore, there being no facts before the

court, it could not exercise its discretion. We cannot

and do not construe the opinion in U. S. v. Sheldon,

mpra, as holding that the failure of the principal on

the bond to appear when regularly required so to do

and when properly called into court as being in itself,

or in other words per se, a wilful default. That case

holds that when a person is called into court and no

facts are before the court, there being no later appear-

ance by the defendant, the default may be termed wil-

ful.

The appellant also relies strongly upon the case of

Webber v. U. S., 32 Fed. (2d) 110, but when this de-

cision is examined carefully we find that the surety

had not apprehended the defendant and, therefore,

does not come within the Statute and is thus not en-

titled to any equitable relief from the court. The

surety company in that case offered to prove that

every effort had been made to locate the fugitive but

that they could not find him and on that singular proof

they asked the court to exercise its discretion for a re-

mission. Cases of that kind are clearly not in point.

The authorities are unanimous in holding that the

only time that a surety is entitled to relief is when the

principal on the bond (the defendant) has later ap-

peared in court for trial or sentence.
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It is true that in the case of U. S. v. Robinson, 158

Fed. 410, and in the case of Henry v. U. S., 288 Fed.

843, the courts held as is now contended by appellant

that the surety being embarrassed by the wilful de-

fault of the principal it was not entitled to any equit-

able relief by the trial court, and that the court enter-

ing judgment nisi was not permitted to exercise its

discretion by granting a remission. However, there

are cases holding squarely to the contrary and also

cases holding that the court has inherent discretion-

ary power by virtue of the common law and irrespec-

tive of statute to grant relief if it so desires.

One of the first cases in the United States is U. S.

v. Feeley, Federal case number 15,082, 1 Brock 255.

In this case Chief Justice Marshall held that the power

of remission came to us from the English Common

law. At the time of this decision there was no statute

relative to the remission of forfeited bail.

In the cases of U. S. v. Duncan, 25 Fed. 937, and

U. S. v. Santos, 27 Fed. 954, the courts held under the

statute then in force (almost identical with the exist-

ing statute) that the surety was entitled to relief.

The principal amendment of this statute changed

"no wilful default of the parties" to "no wilful default

of the party." It seems logical to us that the reason

for the change was to grant relief to the innocent
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surety in case the principal or the defendant did wil-

fully default. Under the old statute having the word

"parties" both parties had to be free from default, but

since the statute now reads "party" it is construed

briefly to mean the one making application for equit-

able relief. If the framers of the statute meant the

defendant or principal, a term definitely referring to

the defendant or principal would have been used in-

stead of a word that with equal force refers to the

surety.

U. S. v. Duncan, 25 Fed. 937.

Griffin v. U. S., 270 Fed. 263.

U. S. v. Stamen, 6 Fed. (2) 464.

In the case of Griffin v. U. S., supra, the court says:

"It is, therefore, now held that the wilful de-

fault of the principal does not debar the surety

who is without wilful default. The remission in

such case, however, should leave the judgment in

full force as to the principal and be conditioned

en the payment of costs by the surety."

In the case of U. S. v. Slamen, supra, the court

states:

"I am, therefore, inclined to believe that the

word "party" should be construed to refer to the

person making the application for relief. If he is

without wilful default the discretion is then left

with the court to relieve him in part or in whole

of the penalty on his bond without depriving him
of the incentive to exert himself to capture his

principal after the principal has made wilful de-

fault."
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In the case of C7. S. v. Traynor, 173 Fed. 114, the

court in a learned opinion relieving an innocent surety

after judgment nisi used the following language

:

"Upon the merits of this application I am of

the opinion that while the bondsmen were negli-

gent in failing to give heed to the scire facias

which had been served upon them and in failing

to appear in court at the May term, 1907, to show
cause why the conditional judgment that had
been taken in December, 1906, under the recog-

nizance should not be made final, nevertheless, as

it does appear that the defendant was arrested

under an alias capias after the forfeiture had
been declared on the bond and subsequently ap-

peared, and, under sentence of the court, served
out his term of imprisonment, the case is one in

which the court should in its discretion remit part
of the penalty on the bond."

In the case of U. S. v. O'Leary, 275 Fed. 202, the

court found as a fact that the defendant or principal

absconded and wilfully defaulted, and therefore

denied any equitable relief as to the defendant, allow-

ing relief as to the surety. We find the following per-

tinent language in the above case in regard to the

exact question now before this court:

"As to his bail there is no evidence that she

was an accomplice to his absconding; possibly she

was, but I cannot say so. I will, therefore, hold

her only as surety against his default to the

amount which the United States can show it was
damaged by that default.

"

The case of U. S. v. Duncan, supra, also held that a

surety who was himself free from wilful default
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might be relieved but allowed the forfeiture to stand

as to the defendant.

We have been discussing the rights of a surety for

remission after judgment absolute under the Statute.

Let us turn for a moment to the rule of the common

law. It is unnecessary to go outside the State of

Washington for a careful opinion on the exact matter.

In the case of State v. Theresa Jackschitz, 76 Wash.

253, 136 Pac. 132, we find that: Pending a motion for

a new trial, the defendant fled the jurisdiction of the

court. The surety thereupon paid $2,000.00 into court

in lieu of its liability on the surety bond and this

$2,000.00 was forfeited to the State. Ten months

thereafter the defendant returned, and upon petition

of the surety the court vacated the forfeiture and

ordered the cash bail refunded to the surety. The

State appealed contending that the surrender was not

made in time as Rem. & Bal. Code, Sec. 2233, pro-

vides:

"If a bond be given and execution stayed, as

provided in the last preceding section, and the

person for whose appearance such recognizance

was given shall be produced in court before the

expiration of said period of sixty days, the judge
may vacate such judgment upon such terms as

may be just and equitable; otherwise execution

shall forthwith issue as well against the sureties

in the new bond as against the judgment deb-

tors."
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The Supreme Court held that the trial court has in-

herent discretionary power irrespective of statute to

vacate a forfeiture and judgment against bail. The

court further said:

"The lower courts order would not be reversed

except for abuse of discretion.

"

We respectfully submit that:

(1) The trial court has inherent discretionary pow-

er to vacate a forfeiture on terms.

(2) This case involves a vacation of forfeiture and

not a remission of judgment absolute.

(3) There was no wilful default.

(4) But conceding that this case does involve a re-

mission of judgment absolute and conceding further

that there was a wilful default, nevertheless, by the

better line of authority and upon reason, a surety may

be granted remission when the trial court in its dis-

cretion is persuaded that the ends of justice so require.

Judgment should be affirmed.

Respectfully submitted,

SCHWELLENBACH, MERRICK &

j,

MACFARLANE,
Attorneys for Appellees.
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In the District Court of the United States, for the

Western District of Washington, Northern

Division.

IN BANKRUPTCY—No. 9152.

In the Matter of GREEN RIVER LUMBER &
SHINGLE CO., a Corporation, Bankrupt.

JUDGMENT ON REVIEW OF REFEREE'S
ORDER.

The petitions of J. L. McLean, trustee in bank-

ruptcy of Green River Lumber & Shingle Co., a

corporation, bankrupt above named, and the East-

ern Railway & Lumber Co., a corporation, to re-

view the order of the Referee dated May 14, 1929,

came on for hearing in this court on July 8, 1929,

each of said parties appearing by their respective

counsel, and the matter having been argued orally

and submitted on briefs and taken under advise-

ment;

And this Court having duly considered the rec-

ords and findings certified to it by the Referee, and

having rendered and filed its decision herein on

July 15, 1929; now therefore, in conformity with

such decision,

—

IT IS HEREBY ORDERED AND AD-
JUDGED, that the decision of the Referee be, and

the same is hereby in all respects confirmed.

Said decision of the Referee, so confirmed, is in

words and figures as follow.-:
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"The above cause came on to be heard upon the

petition of J. L. McLean, Trustee in Bankruptcy of

the above-named Bankrupt, praying that a Sum-

mary Order be made by the Referee directing the

respondent, Eastern Railway & Lumber Co., a cor-

poration, hereinafter designated as ' Company/ to

return to the Trustee certain items of personal

property alleged to belong to the Bankrupt's estate,

and to have been removed by the said Company

from the Bankrupt's premises subsequent to the

filing of the voluntary Petition in Bankruptcy

herein, to wit

:

1 Washington Flier, 12x17 slack line, more cor-

rectly described as: 1 12x17 Washington Du-

plex Slack Line Yarder No. 3900. [1*]

2 High lead blocks.

1 2 shift carriage.

2 tail blocks.

AND the respondent having filed its Answer on

the merits to the Trustee's petition, and the issues

so joined having been tried, and after hearing the

arguments of the respective counsel and being in

all things fully advised in the premises, this Court

does here now find the facts in their chronological

order to be as follows:

On November 25, 1927, the Company sold to the

bankrupt corporation under a written agreement

between the parties, designated as a conditional

sales contract, one 12x17 Washington Duplex Slack

Line Yarder No. 3900, and under a stipulation in

*Page-number appearing at the foot of page of original certified

Transcript of Record.
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said contract the title to the said Yarder was to re-

main in the Company until the same had been fully

paid for. The consideration of said sale was the

sum of Eighteen Thousand, Five Hundred ($18,-

500) Dollars of which consideration Sixty-five Hun-

dred ($6,500) Dollars was paid contemporaneously

with the execution of said contract, and Twelve Thou-

sand ($12,000) Dollars was to be paid in sixteen (16)

monthly installments of Seven Hundred and Fifty

($750) Dollars each beginning March 1, 1928, and

said deferred payments were evidenced by sixteen

negotiable promissory notes made by the vendor

payable to the order of, and delivered to the vendee.

Delivery of said Yarder was made to the bank-

rupt corporation and possession thereof taken by

said corporation on May 17, 1928, in King County,

Washington, which was the residence of said bank-

rupt corporation, and on said 17th day of May,

1928, the Company caused said conditional sales

contract to be filed with the Auditor of King

County, Washington.

By November 14, 1928, the bankrupt corporation

had reduced the principal notes unpaid to Sixty-

eight Hundred and Ninety-sis and 04/100 ($6,896.-

04) Dollars, but the bankrupt corporation had not

previously paid the installment notes as they lie-

came due, and it had not made any payment to the

Company subsequent to August 1, 1928, and on

November 14, 1928, it was in default in a number

of payments. On said last-mentioned date the

Company u'ave to the bankrupt corporation written

notice of forfeiture of the conditional sales contract
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for default in certain payments, and demanded the

return of the property, the Company did not, pre-

vious to said notice of forfeiture, give to the bank-

rupt corporation any notice of its intention to claim

a forfeiture, and did not give the said Company

any time, within which to make the overdue pay-

ments.

Coincident with the Declaration of Forfeiture,

the bankrupt corporation had arranged to finance

the payment not merely of the delinquent install-

ments, but of the entire balance due under the con-

tract, but the Company stood upon its forfeiture

and refused to consider payment, and insisted upon

a return of the property.

On November 23, 1928, the said Green River

Lumber & Shingle Company filed its voluntary pe-

tition in bankruptcy upon which petition it was

duly adjudged bankrupt on November 26, 1928,

and thereafter on December 13, 1928, J. L. McLean

was duly appointed and qualified as Trustee of the

bankrupt's estate. [2]

On or about December 3, 1928, the Company then

having knowledge of the pending bankruptcy pro-

ceeding, in reliance upon its conditional sales con-

tract and its declaration of forfeiture, undertook to

remove the Yarder from the bankrupt's premises at

Baldi, Washington, and after several days of oper-

ation, had loaded said Yarder on a sled with the in-

tention of afterwards moving the sled to the rail-

road for further transportation, and had partially

moved the property from the place where it was

originally installed. In the meantime the Trustee



vs. Eastern Railway tt Lumber Compa/ny. 5

had been appointed, and upon his objection the

Company suspended its operations to further move

the Yarder; but it appearing that by reason of ad-

verse weather conditions the Yarder in its then

status was in a hazardous state, and threatened

with damage, it was orally agreed between the Com-

pany and the Trustee that on account of the emer-

gency, and in order to safeguard the property, the

Company might continue to move the Yarder to a

sheltered place, but without prejudice to the Trus-

tee's right of possession, and in accordance with

said oral stipulation said Company did remove said

Yarder to Centralia, Washington, and it has ever

since remained in the custody of the Company.

THE COURT FURTHER FINDS that the

Company at no time tendered a return of the un-

paid promissory notes taken by the Company from

the bankrupt corporation in connection with the

sale of the said Yarder, and said notes have been,

and still are retained by the Company.

THE COURT FINDS FURTHER that at the

time the Company began the removal of the said

Yarder from the premises of the bankrupt at Baldi,

it likewise removed two High Lead Blocks, two

Tail Blocks and one Two Shift Carriage, and said

items are now in the Company's possession and con-

trol; that said Company at no time claimed any

right, title or interest in and to said last-mentioned

items; that said removal was made by the Company

at the instance and suggestion of third parties who

claimed to have a righl to possess said items, and

as an accommodation to said third parties.
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The Trustee has contended that by reason of cer-

tain stipulations in said conditional sales contract,

the same is not valid as against the Trustee, but

this Court nevertheless concludes that said condi-

tional sales contract was at all times a valid and

subsisting conditional sales contract as against the

Trustee.

The Court nevertheless further concludes that in

view of the facts and circumstances above set forth,

the Declaration of Forfeiture was not binding upon

the bankrupt and upon the Trustee, and that fur-

thermore the attempted removal of both the Yarder

and other personal property, after the same had

passed into the custody of the Bankruptcy Court on

November 23, 1928, was wrongful.

THE COURT FURTHER FINDS that at a

hearing to settle the order to be made in the prem-

ises, the Trustee reported in open court that he had

a bona fide written Order from a responsible bidder,

of $12,000 cash for the Yarder, free of the lien of

the conditional sales contract, and the Trustee then

proposed that the offer be accepted and that the

$12,000 be held in escrow to await the final judg-

ment of this Court as to the respective interests of

the Trustee and the Company in said Yarder, or in

the $12,000 [3] substituted therefor; counsel for

the Company then stated that he believed his client

would pay $15,000 for the Yarder, whereupon the

Trustee stated that he would consent that a sale

might be made to the Company for that price, and

that the Company need not pay the consideration

until the final judgment of the Court in the pencl-
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ing controversy determining the respective inter-

ests of the 'Trustee and the Company in the Yarder,

and the corresponding just and equitable segrega-

tion of the $15,000, between the Trustee and the

Company.

The entry of the final Order herein was thereupon

adjourned in order to give counsel for the Company
time to consider the matter with his client, but

thereafter the Company announced that it would re-

fuse to enter into any stipulation.

WHEREFORE, it is here now ORDERED
AND ADJUDGED that the petition of J. L. Mc-

Lean, Trustee in Bankruptcy, be and the same is

hereby granted as to all of the Personal property

mentioned in the petition and order herein, and the

Company is hereby directed to return the same to

the possession, custody and control of the Trustee.

IT IS FURTHER ORDERED that the Trustee

proceed to administer and dispose of said personal

property as a part of this estate in bankruptcy in

the regular and orderly course of administration,

but that it is recognized that as to the Yarder the

same is subject to a valid conditional sales contract

in favor of the Company as Vendor to the extent

of the balance still due the Vendor under said con-

tract, as may be ascertained to be just and equi-

table."

The Trustee excepted to the judgment of this

Court, so far as ii confirms the decision of the Ref-

eree holding the agreement of purchase a valid con-

ditional sales contract, and that such contract was
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timely filed, as provided by the laws of Washing-

ton; and such exceptions were duly allowed.

The Eastern Railway & Lumber Company ex-

cepted to the judgment of this Court, so far as it

confirms the decision of the Referee, denying that

a valid forfeiture was made under the contract for

non-payment of due installments, and denying that

possession thereunder was taken by the Railway

Company, and denying that the Court was without

jurisdiction; and such exceptions were duly allowed.

Entered this 24 day of July, 1929.

JEREMIAH NETERER,
United States District Judge.

C. D. CUNNINGHAM,
CHADWICK & CHADWICK,

Attorneys for Eastern Railway & Lumber Com-

pany.

Approved as to form.

LEOPOLD M. STERN,
EDWARD F. STERN,

PRESTON, TURNER & THORGRIMSON,
Attorneys for Trustee.

[Endorsed] : Filed July 24, 1929. [4]
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[Title of Court and Cause.]

PETITION FOR APPEAL TO THE CIRCUIT
COURT OP APPEALS.

To the Honorable Judge of the United States Dis-

trict Court for the Western District of Wash-

ington, Northern Division:

Your petitioner, J. L. McLean, Trustee in Bank-

ruptcy of Green River Lumber & Shingle Co., a

corporation, the bankrupt above named, conceiving

himself aggrieved by that certain judgment entered

on the 24th day of July, 1929, in the above-entitled

proceeding, to the extent that said judgment con-

tirms the decision of the Referee holding the agree-

ment of purchase referred to in said judgment a

valid conditional sales contract, and that such con-

tract was timely filed, as provided by the laws of

Washington, does hereby petition for an appeal

from the portion of said judgment to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and prays that his said appeal may be allowed,

and that a citation may be granted directed to the

Eastern Railway & Lumber Co., commanding it to

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, to do and receive

that which may appertain to justice to be done in

the premises; and that a transcript of the record

and evidence in said proceeding, duly authenticated,
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may be transmitted to the United States Circuit

Court of Appeals for the Ninth Circuit.

J. L. McLEAN,
Trustee in Bankruptcy of Green River Lumber &

Shingle Co., Bankrupt.

By LEOPOLD M. STERN,
Attorney for Trustee.

The foregoing appeal is hereby allowed this 23

day of August, 1929.

JEREMIAH NETERER,
United States District Judge.

[Endorsed] : Piled Aug. 23, 1929. [5]

[Title of Court and Cause.]

ASSIGNMENT OP ERRORS.

Now comes J. L. McLean, trustee in bankruptcy

of Green River Lumber & Shingle Co., a corpora-

tion, the bankrupt above named, appellant, and files

this, his assignment of errors on appeal from that

portion of the judgment of this Court dated July

24, 1929, confirming the decision of the Referee

holding the agreement of purchase referred to in

said judgment a valid conditional sales contract,

and that such contract was timely filed as provided

by the laws of Washington.

I.

That the Referee in Bankruptcy erred in conclud-

ing that the conditional sales contract dated Novem-



rs. Eastern Railway tt Lumber Company. 11

ber 25, 1927, between the Eastern Railway & Lum-

ber Company, as vendor, and Green River Lumber

^c Shingle Co., as vendee, was at all times a valid

and subsisting conditional sales contract as againsl

the trustee in bankruptcy; and the United States

District Court of the Western District of Washing-

ton, Northern Division, on review of the Referee's

order, erred in confirming the Referee's decision

holding the agreement of purchase a valid condi-

tional sale contract, and that such contract was

timely filed, as provided by the laws of Washington.

II.

That said order and judgment of the Referee in

Bankruptcy, and the said judgment of the District

Court on reviewr thereof, confirming same, as set

forth in Xo. 1 of this assignment of errors, [6]

was against the weight of the evidence and contrary

to law.

III.

That the Court in making such judgment held

that the conditional sale contract was valid; that it

was not a mortgage, and that the recording was

timely; whereas, the instrument was, in law and in

fact, a chattel mortgage by reason of the stipula-

tions contained therein making the instrument one

of security for indebtedness other than that arising

out of the purchase of the particular property de-

scribed in said instrument, and for the further rea-

son, that the vendor was given concurrent remedies

to repossess the property and to hold the vendee

liable for the balance of the purchase price; and
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said instrument not being acknowledged and veri-

fied in the manner in which chattel mortgages are

required to be acknowledged and verified by the

laws of the State of Washington, and not having

been filed as a chattel mortgage in the office of the

Auditor of King County, Washington, where the

property was situated, said instrument is void as a

chattel mortgage as against the trustee.

IV.

That the Court in making such' judgment held

that the contract had been timely filed, as provided

by the laws of Washington; whereas, the contract

was not filed in the office of the Auditor of King

County, Washington, within ten days after the date

of delivery of said property, as recited in said con-

tract, and, therefore, under the laws of the State of

Washington, said instrument was in fact not valid

as against the trustee in bankruptcy.

J. L. McLEAN,
Trustee in Bankruptcy of Green River Lumber &

Shingle Co., Bankrupt.

By LEOPOLD M. STERN,
Attorney for Trustee.

[Endorsed] : Filed Aug. 23, 1929. [7]
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[Title of Court and Cause.]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States to Eastern

Railway & Lumber Co., a Corporation,

GREETING:
You are hereby cited and admonished to appear

in the United States Circuit Court of Appeals for

the Ninth Circuit, in the City of San Francisco, on

the 23d day of September, 1929, pursuant to an ap-

peal duly obtained and filed in the Clerk's office

of the District Court of the United States for the

Western District of Washington, Northern Divi-

sion, wherein you are appellee and J. L. McLean,

as trustee of Green River Lumber & Shingle Co.,

is the appellant, to show cause, if any there be, why
the order in said appeal mentioned should not be

reversed and corrected, and why speedy justice

should not be done to the parties in that behalf, and

to do and receive that which may appertain to jus-

tice to be done in the premises.

WITNESS, the Honorable JEREMIAH NET-
ERER, United States District Judge for the West-

ern District of Washington, Northern Division, on

the 23d day of August, in the year of our Lord one

thousand nine hundred and twenty-nine.

8-2^29.

JEREMIAH NETERER,
United Slates District J udge.
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Copy received Aug. 24, 1929.

CHADWICK & CHADWICK,
Attys. for Adverse Claimant.

[Endorsed] : Filed Aug. 24, 1929. [8]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the United States District Court

for the Western District of Washington, North-

ern Division:

You are hereby requested to make a transcript

of the record to be filed in the United States Circuit

Court of Appeals for the Ninth Circuit, pursuant

to an appeal allowed in the above-entitled proceed-

ing, and to include in such transcript the follow-

ing:

(1) Judgment on review of Referee's order, filed

July 24, 1929.

(2) Exhibit, conditional sale contract.

(3) Petition for appeal.

(4) Assignment of errors.

(5) Citation on appeal.

(6) Decision of District Judge, dated July 15,

1929, (only to the following extent—pages

1 and 2, and beginning with the words iTX

think the Referee" on page 7, and ending

with the word " engagement '

' on page 8,

and the last paragraph on page 8).

(7) Praecipe.

LEOPOLD M. STERN,
Attorney for Trustee in Bankruptcy.
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Service of above praecipe admitted this 12 day

of Sept., 1929.

C. D. CUNNINGHAM,
CHADWICK & CHADWICK,

Attorneys for Eastern Railway & Lumber Co., Ap-

pellee.

[Endorsed] : Filed Sep. 12, 1929. [12]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Ed. M. Lakin, Clerk of the District Court of

the United States for the Western District of

Washington, DO HEREBY CERTIFY, that I

have compared the foregoing copies with the origi-

nal Judgment on Review of Referee's Order; Peti-

tion for Appeal; Assignment of Errors; Citation

on Appeal; Pages 1 and 2, and beginning with the

words "I think the Referee" on page 7, and end-

ing with the word " engagement" on page 8, and

the last paragraph on page 8, of Decision of Dis-

trict Judge, dated July 15, 1929; and Praecipe, in

the foregoing entitled cause, now on tile and of

record in my office at Seattle, Washington, and

that the same is a true and perfect transcript of

said original and of the whole thereof.
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WITNESS my hand and the seal of said court,

this 16th day of September, A. D. 1929.

[Seal] ED. M. LAKIN,
Clerk.

By F. W. Moses,

Deputy. [13]

RESPONDENT'S EXHIBIT No. 2.

582290

Recorded

1928 May 17 Am 10 18 Filed

Goerge A Grant Records

County Auditor ° °

TT . t^ , Wash
His DeputyF J

Vol

of

Page

Request

of

EA
M W 'gr

50cts [14]

CONDITIONAL SALES CONTRACT.
THIS CONDITIONAL SALES CONTRACT

made and entered into by and between the Eastern

Railway & Lumber Company, a corporation, of Cen-

tralia, Washington, hereinafter called vendor, and

the Green River Lumber & Shingle Company, a

corporation, of Baldi, Washington, hereinafter

called vendee

WITNESSETH: That for and in consideration

of the sum of $18,500.00, the vendor hereby agreed
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to deliver and sell to vendee, and the vendee hereby

agreed to take from, and purchase from vendor

thai certain personal property, to wit
:

One 12x17 Washington, Duplex Line Slack

Yarder #3900, F. O. B. ears, Centralia, Washing-
ion, upon the following' terms and conditions, to

wit: A credit of $6,500.00 is given on the above pur-

chase price by the receipt by vendor of one 12x14

Washington Yarder with Sky Line Drum attach-

ment, F. O. B. cars Baldi, Washington, with new

grates, a new standard haulback drum, which last

described property has been conveyed by Bill of

Sale, to vendor, and that the remaining amount due

on said purchase price, to wit: the sum of $12,-

000.00 shall be paid with interest thereon From

July 26th, 1927, at the rate of 7 per cent per annum

according to the vendee's promissory notes, bear-

ing date July 26th, 1927, and payable to vendor

or its order as follows:

$750.00 due March 1, 1928, $750.00 Due Nov. 1, 1928.

$750.00 " April 1, 1928, $750.00 " Dec. 1, 1928,

$750.00 " May 1, 1928 $750.00 " Jan. 1, 1929,

$750.00 " June 1, 1928, $750.00 " Feb. 1, 1929,

$750.00 " July 1, 1928, $750.00 " Mar. 1, 1929,

$750.00 " Aug. 1, 1928, $750.00 " Apr. 1, 1929,

$750.00 " Sep. 1, 1928, $750.00 » May 1, 1929,

$750.00 " Oct. 1, 1928, $750.00 " dun. I, 1929,

IT IS HEREBY STIPULATED A Nil

A.H.Brix) AGREED thai the vendee directs the ven-
11 F ^

liubbani) dor to ship the 12x17 Washington Duplex

Slackline Yarder to Baldi, King County, Wash-
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ington, said shipment to be made in the name of

Vendee as consignor, and the vendee agrees to pay

freight to destination.

IT IS FURTHER UNDERSTOOD that the

vendee herein warrants the following statements

to be true, that is, that said property is to be taken

M w to, and remain at Baldi, King County,

Washington, and that the vendee is a cor-

poration organized under the laws of the State of

Washington, and has its principal place of busi-

ness at Baldi, King County, Washington.

IT IS FURTHER STIPULATED AND
AGREED by and between the parties hereto that

the property herein agreed to be sold shall be at the

risk of the vendee [15] when receipted for trans-

portation, however the same may be shipped, and

all loss thereof, and damage thereto thereafter shall

be born by vendee.

IT IS FURTHER UNDERSTOOD AND
AGREED that the said vendee shall keep the prop-

erty insured against loss and damage by fire in

*^ge) an amount equal to the unpaid purchase

price hereof, and shall keep the boiler In :

sured against loss and damage by explosion in an

amount equal to the value thereof, and each of said

policies of insurance shall be made payable to ven-

dor as its interest may appear.

IT IS FURTHER STIPULATED AND
AGREED that no loss or damage, whether by fire

or otherwise, shall operate to diminish or extin-

guish the liability of the vendee to vendor here-
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under, except through the payment of insurance

as aforesaid.

IT IS FURTHER AGREED thai the legal and

equitable title to the property herein agreed to be

sold shall at all times remain in the vendor until

the purchase price thereof as evidenced by the

notes described herein, and any renewals thereof,

and all other sums owing from vendee to vendor

arising under this contract or otherwise, shall have

been paid in full and each and all of the covenants,

warrants and stipulations have been complied with,

and that such payment and compliances shall be

conditions precedent to the vesting of the title,

either legal or equitable, in the vendee.

IT IS ' FURTHER STIPULATED AND
AGREED that the notes executed by vendee shall

not be deemed a payment of the purchase price of

the property but shall be considered in connection

with, taken as a part of, and subject to the terms

of this contract.

IT IS EXPRESSLY UNDERSTOOD AND
AGREED that vendee shall pay all damage to prop-

erty suffered by it, and keep the same in first class

condition and repair, and all repairs, substitutions

and betterments made by vendee shall immediately

become the property of the vendor and subject to

the terms of this contract.

IT IS EXPRESSLY UNDERSTOOD AND
AGREED that time is of the essence of this con-

tract, and that upon the failure of vendee to make

all payments when due, ami to strictly perform

all the conditions, stipulations and warrants to be
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performed by it, then, without notice, vendee shall

be deemed to be in default, and all rights of ven-

dee in and to the property shall cease and termi-

nate and all money paid by vendee to the vendor

shall be forever held and retained by vendor as

liquidated damages and as rental for the use of

said property. And, in the event vendor demands

the return of said property to Centralia, Wash-

ington, vendor may go at once upon the premises

where said [16] property is located, remove the

same without legal process, return it to Centralia,

Page) Washington, and enforce payment of the

expense of moving cartage and transpor-

tation charges incident thereto by vendee, and all

costs and expenses incurred in collecting or trying

to collect the notes herein after the same become

due, and all expenses and transportation charges

in case the property is returned to vendor by ven-

dee shall be paid by vendee.

IT IS FURTHER STIPULATED AND
AGREED that should any person, co-partnership

or corporation become possessed of the property

through the action of vendee which is consented

to by vendor, all obligations heretofore imposed

upon vendee shall become joint and several obliga-

tions of the successor in possession to the same

extent, and in the same manner as if this contract

and the notes herein described had been originally

signed by such successor in possession, but the origi-

nal vendee shall not be relieved of any liability

under the terms of this contract.
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IT IS FURTHER UNDERSTOOD
M W AND AGREED that said property shall

be used only for the purposes for which it is de-

signed and none other.

IT IS FURTHER UNDERSTOOD AND
AGREED that said vendee shall pay all taxes and

assessments that may be levied against said prop-

erty, and all liens or incumbrances which may
hereafter be a charge hereon, and the vendor shall

not be held responsible for any repairs, consequen-

tial damages or loss resulting from defects in said

property so agreed to be conveyed, if any.

IT IS FURTHER UNDERSTOOD AND
AGREED that delivery of the property by vendor

and possession thereof, shall be taken by vendee

on the 1st day of March, 1928, PROVIDED HOW-
EVER, that should the said vendee at any time

prior to March 1, 1928, pay the sum of $2,250.00

on said purchase price, together with the interest on

the deferred payments then due, then delivery shall

be made and possession taken by said vendee at the

option of said vendee and, if said payments shall

be made as aforesaid, and delivery be made and

possession taken as aforesaid, then this contract

shall be amended to show the actual date of delivery

by vendor and the taking of possession by vender

of said personal property so sold, and vendor then

will credit vendee with a payment of $500.00 on

the note last due, and thai upon the strict perform-

ance by vendee of all the warranties, covenants

and conditions and payments herein required, the

absolute title to the property, both legal and equri-
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able, shall pass to, and vest in the vendee, free

from any right or claim whatever by vendor and

this contract shall not be assigned, transferred or

sold by vendee without the written consent of ven-

dor, and vendor agrees that when delivery of the

property herein agreed to be sold is made, it will

be in the [17] same condition as it now is, except

natural wear for use.

IN WITNESS WHEREOF, the said vendor and

vendee have hereunto set their hands and corporate

seals this 25 day of November, 1927.

[E. R. & L. Co. Corp Seal]

EASTERN RAILWAY & LUMBER COM-
PANY.
By W. H. COPPING, President,

By REID F. HUBBARD, Secretary,

Vendor.

[G. R. L. & S. Co. Corp Seal]

GREEN RIVER LUMBER & SHINGLE
COMPANY.

By A. H. BRIX, President.

By J. PETERSEN, Secretary.

Signed in presence of

:

E. L. FORON.
WESLEY HOPSON.

M. W.

State of Washington,

County of King,—ss.

I, George A. Grant, Auditor of King County,

State of Washington, and ex-officio Recorder of

Deeds, and the legal keeper of the records herein-
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after mentioned, in and for said county, do hereby

certify, the above and foregoing to be a true and

correct copy of a Conditional Sale No. 582290 as

<4' record

recorded iu this office in Vol. of Pa{

, Records of King County.

WITNESS my hand and official seal this 4 day

of February, 1929.

[Seal] GEORGE A. GRANT,
Auditor of King County, Washington.

By L. E. Whalen,

Deputy.

B 2632

Respondent's Ex. 2. [18]

l/nited States of America,

Western District of Washington,—ss.

I, Ed. M. Lakin, Clerk of the District Court of

the United States for the Western District of

Washington, do hereby certify that I have com-

pared the foregoing copy with the original Exhibit

(Res. Exhibit 2) in Bankruptcy No. 9152, Green

River Lumber & Shingle Co., a corporation, in tl>"

foregoing entitled cause, now on file and of record

in my office at Seattle, Washington, and that the

same is a true and perfect transcript of said origi-

nal and of the whole thereof.



24 Green River Lumber & Shingle Company

WITNESS my hand and the seal of said court,

this 16 day of September, 1929.

[Seal] ED. M. LAKIN,
Clerk.

By P. W. Moses,

Deputy. [19]

In the United States District Court for the West-

ern District of Washington, Northern Division.

IN BANKRUPTCY—No. 9152.

In the Matter of GREEN RIVER LUMBER &

SA7INGLE CO., a Corporation, Bankrupt.

DECISION.

(On Review, etc.)

July 15, 1929.

C. D. CUNNINGHAM and CHADWICK &

CHADWICK, Attorneys for Adverse Claim-

ant.

LEOPOLD M. STERN, EDWARD F. STERN,
and PRESTON, THORGRIMSON & TUR-
NER, Attorneys for Trustee.

NETERER, District Judge:

From an order of the referee sustaining a sale

agreement of a "yarder" by the Eastern Railway

& Lumber Co., to the bankrupt, a conditional sales

contract, and denying that a valid forfeiture was

made under the contract for nonpayment of due

instalments, and possession thereunder taken by

the railway company, the trustee claiming error
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in holding the agreement of purchase a conditional

sales contract with reserved title and erred in find-

ing that such contract was timely filed as provide?

by the laws of Washington, the railway company
asserting that the court was without jurisdiction

and since forfeiture was made and possession of

the property taken prior to the filing of the petition

in bankruptcy the referee erred in finding that for-

feiture was not duly made.

The contract in issue was executed November 25,

1927, and provided a consideration of $18,500.00,

$6,500.00 with the execution of the contract, $12,-

000.00 to be paid in 16 monthly instalments of

$750.00 each, beginning March 1, 1928, to be evi-

denced by 16 negotiable promissory notes, interest

on deferred payments from July 26, 1927, at the

rate of 7% per annum to be paid.

The yarder sold was to be at the risk of the buyer

when receipted for transportation; and it is pro-

vided that the legal and equitable title shall remain

in the vendor until the purchase price thereof "as

evidenced by the notes described herein, and any

renewals thereof and all other sums owing from

the vendee to the vendor arising out of this con-

tract or otherwise, shall have been paid in full,

and each and all of the covenants, warrants and

stipulations have been complied with, and that such

payment and compliances shall be conditioned pre-

cedent to the vesting of the title, either legal or

equitable, in the vendee." [20]

It is also provided that time is of the essence of

the contract and that " * * the failure of
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vendee to make all payments when due, and to

strictly perform all the conditions, stipulations and

warrants to be performed by it, then, without notice,

vendee shall be deemed to be in default, and all

rights of vendee in and to the property shall cease

and terminate and all money paid by vendee to the

vendor shall be forever held and retained by vendor

as liquidated damages and as rental for the use of

said property. And, in the event vendor demands

the return of said property to Centralia, Washing-

ton, vendor may go at once upon the premises where

said property is located, remove the same without

legal process, return it to Centralia, Washington,

and enforce payment of the expense of moving,

cartage and transportation charges incident thereto

by vendee, and all costs and expenses incurred in

collecting or trying to collect the notes herein, after

the same become due, and all expenses and trans-

portation charges in case the property is returned

to vendor by vendee shall be paid by vendee.'
1

It is further provided that the vendee shall pay

all taxes, assessments, etc., and "that delivery of

the property by vendor and possession thereof,

shall be taken by the vendee on the 1st day of

March, 1928, provided, however, that should the

said vendee at any time prior to March 1st, 1928,

pay the sum of $2,250.00 on said purchase price,

together with the interest on the deferred payments

then due, then delivery shall be made and posses-

sion taken by said vendee at the option of said ven-

dee, and if such payments shall be made as afore-

said and delivery be made and possession taken as
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aforesaid, then this contract shall be amended to

show the actual date of delivery by vendor and the

taking of possession by vendee of said personal prop-

erty so sold. * * * ."

No payment was made prior to March 1, 1928.

May 17, the yarder was loaded upon a railroad

ear at Centralia. On March 21, the shipping bill

was issued by the railroad company, accepted and

receipted by the Green River Lumber & Shingle

Co., and was thereafter shipped to Baldi, the site

of the lumber company.

Six notes were paid in full. $103.96 was paid on

the 7th note, and $500.00 credited upon another

note (Testimony, page 13). November 14, the

president, Brix, of the Green River Lumber &
Shingle Co., wrote a letter to the railway company

that he had the money ready to pay for the contract

in full, and said:

"Please send the sales contract to the Seattle

National Bank for collection. The contract is

to be endorsed to the Seattle National Bank

and the shipping receipt for the machine at-

tached as well as a receipt from the County

Auditor to show that it has been properly tiled.

The writer has worked hard to raise this money

for you and shall expect you to send in the

contract for collection as above outlined.

Kindly do this at once and oblige."

On the same day the railway company wrote to

the [21] Green River Lumber & Shingle Com-

pany at Baldi, Washington, a letter, as follows:
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"In accordance with the terms and conditions

of that certain Conditional Sales Contract made

and entered into between yourselves and the

undersigned, dated the 25th day of November,

1927, the Eastern Railway & Lumber Company,

vendor therein, because of default upon your

part heretofore committed, now demands the

return of the property mentioned and described

in said Conditional Sales Contract, to wit

:

One 12 x 17 Wash. Duplex Slack Line Yarder,

#3900.

We likewise demand that you pay all costs

in connection with the loading of the same, at

Baldi, together with any charges for freight

for shipment, and any unloading charges that

there may be in connection therewith.

'

;

On November 20, the railway company, replying

to the letter from the lumber company, said

:

" We stand on the declaration of

forfeiture heretofore given * * ."

On November 17, Mr. Brix called at the office

of the railway company at Centralia and sought

to induce the company to assign the contract and

accept all of the payments thereon in cash. This

the company declined to do and demanded that the

'

'
yarder" be delivered. Mr. Brix said, in sub-

stance, that if the yarder was to be lost to the com-

pany he was through, and in such event he would

assist in having the yarder removed. Thereafter,

and before the 23d of November, the date when the

petition in bankruptcy was filed, a representative
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of the railway company went to Baldi and inspected

the "yarder" and its relation to surroundings, and

claims that he took possession. Nothwang was the

custodian of the lumber company and had charj

of all of the property at Baldi. The representative

of the railway company, on arriving at Baldi, in-

quired for Mr. Brix, but Mr. Brix was not at Baldi,

and he was so informed. While at the "yarder"

he turned the peteocks and let the water run out,

and a day or two afterward he returned and took

off the cylinder head.

Petition in bankruptcy was filed on November

23. On December 3, a crew was sent by the railway

company to remove the "yarder," and the work

thereon was commenced on December 4. Upon the

appointment of a trustee, he advised the railway

company not to remove the "yarder"; and there-

after, by agreement of the parties, it was removed,

but the legal status was not to be affected thereby.

On the 8th of January, 1929, the trustee in bank-

ruptcy filed a petition setting forth claim to the

right of the property, and on the following day

order was issued requiring the railway company

to show cause on the 25th of January why said

property should not be surrendered to the trustee

as a part of the bankrupt's estate. In response t<»

the petition the railway company, under a general

appearance, filed its answer to the petition, denying

the right of the trustee, asserting its title under the

conditional sales contract, the forfeiture as claimed

and the removal of the property by it, and prays
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that the petition of the trustee be denied, and the

order to show cause set aside. [22]

Issues were joined between the trustee and the

railway company, and on February 5, 1928, trial

commenced before the referee. The railway com-

pany produced and examined in open court its wit-

nesses in support of its demands, and the trustee

presented witnesses, all of whom were duly sworn,

to sustain his demands. The attorneys for the rail-

way company cross-examined the witnesses of the

trustee and the attorneys for the trustee cross-

examined the witnesses for the railway company.

No objection was entered to the jurisdiction of

the court at the opening of the trial, nor during

the course of the trial. The trial concluded on

February 8, 1929, after oral argument, and the

matter was taken under advisement by the referee.

Written briefs were filed by both sides, and on the

22d day of March following, the referee rendered

his decision in writing upon the issue presented, a

copy of which was delivered to each of the contend-

ing parties, and the original filed in the record of

the proceedings in the case.

On the 22d day of April following, the railway

company in writing moved the Court for "an order

of dismissal of the petition of the trustee
*

for the reason that this Court is without jurisdic-

tion to determine the title to said property

. This motion is based upon the records

and files herein."

Formal order was entered by the referee on the

14th day of May, 1929. After the decision and
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before the entering of the formal order upon the

petition, an offer of $12,000.00 was made for the

"yarder." The referee found that $6,896.04 was

unpaid on the contract; that no valid forfeiture

was made; that the attempted removal was wrong-

ful; that the trustee was entitled to have the prop-

erty returned, and that it should he sold and out

of the proceeds the amount due upon the sales eon-

tract should be paid to the railway company.

It is not material whether the proceeding was by

petition for a summary order or plenary suit by the

trustee where the bankruptcy court would have

jurisdiction, if the parties appear and a full hearing

on the merits is had, the bankruptcy court has juris-

diction to determine such issue by consent of the

defendant. If a general appearance, answering the

trustee's petition, defending on the merits without

raising any objection to the jurisdiction of the court

or referee, is consent, the contention of the railway

company is writhout merit. Remington on Bank-

ruptcy (3d Ed.), Vol. 5, Sec. 2197, p. 287, says that

appearance without objection and submission of the

issue to the referee is consent. And the same vol-

ume, Sec. 2198, page 289, says:

"Failure to object to the jurisdiction of the

referee until an adverse decision on the merits

also is a consent."

And after consent to the jurisdiction it is too late

to object to the jurisdiction (Id. Sim-. 2203, p. 294 ).

To the same effect is Black on Bankruptcy
I Lth

Ed.) Sec. 839, p. 1034. Answering generally to
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the merits of the controversy without objection will

be deemed a consent, but appearing and defending

after objection is made, preserves the objection to

the jurisdiction. To the same effect is Collier on

Bankruptcy, Vol. 1, Sec. 23, pages 761, 762. In Re
Eiler's Music House, 274 Fed. 330; 47 A. B. R. 183,

Judge Gilbert for the Circuit Court of Appeals,

said : [23]

"The proceeding in the district court, al-

though it was denominated a summary pro-

ceeding, was in fact a plenary suit.

It is clear therefore that the appellant has had

its day in court. The petition contained all

the essential averments of a bill in equity.

The answer set forth all the defenses which

could have been alleged in an answer in equity.

The defendant had ample opportunity to pre-^

sent its contentions and all its evidence to sus-

tain them. It availed itself of that oppor-

tunity. The merits of the controversy were

determined in a court and in a plenary pro-

ceeding, in which all of the substantial rights

of the appellant were safeguarded, and it has

had its remedy of appeal to this Court upon

the merits of the controversy."

In Re Federal Contracting Co., 212 Fed. 686; 32

A. B. R. 381, a matter of like import, the decision

of the referee was affirmed and appeal taken to the

Circuit Court of Appeals. Judge Kohlsaat, for the

Court, said:
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"On the hearing of the appeal herein, ap-

pellant orally urged upon the Court the qiu

tion of the right of the trustee to bring and

maintain this cause in the district court, for the

reasons (1) that the district eourl had no juris-

diction over the subject matter of this suit

under the decision of the Supreme Court in

Harris vs. First Nat. Bank, 216 U. S. 382.

With regard to this objection it suf-

fices to say that appellant's answer to the merits

and its acts in contesting the merits during the

pendency of the suit, amounts beyond question

to a consent to such jurisdiction. Whether

under the clauses 23a and 23b, construed to-

gether with clause 70e as amended in 1903, con-

sent to jurisdiction of the district court is re-

quired need not therefore be considered."

To the same effect is Operators Piano Co. vs.

First Wis. Trust Co. (C. C. A. 7th Cir.), 283 Fed.

904; 49 A. B. R. 545. In First State Bank of

Crook vs. Fox, 10 Fed. (2) 116; 7 A. B. R. (N. S.)

(C. C. A. 8th Cir.), in effect it was held that ap-

pearing without objection, answering to the merits,

and submitting the issue without objection to the

referee, is consent. To the same effect is In Be

Latex Drilling Co., 11 Fed. (2) 373; In Re Rock-

ford Produce & Sales Co., 275 Fed. 801.

The railway company's assertion that jurisdiction

in this case is controlled by Louisville vs. Commin-

gor, 184 U. S. 18, is not persuasive. The Tacts are

entirely dissimilar in that objection was made after

the cause was referred to the referee and before the
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testimony was concluded, and the Supreme Court

in Harrison, Trustee, vs. Chamberlain, 271 IT. S. 191,

supports the jurisdiction of the referee upon the

facts disclosed.

There is no "adverseness" in the claim apparent.

The claim is merely colorable and on its face made

in bad faith without legal justification. May vs.

Henderson, 268 U. S. Ill, was quoted with ap-

proval by the Supreme Court in Harrison vs.

Chamberlain, supra. [24]

The disclosed facts upon which there is no con-

troversy show that as a matter of law the adverse

claim is merely colorable. The letter of November

14 declaring forfeiture did not of itself place the

possession of the "yarder" in the railway company.

The manager of the railway company testified that

Brix, the president, delivered possession. This,

Brix denied. The only act of possession disclosed

is the testimony of Mr. Agnew (Trans. 30-31) that

after the conversation with Brix on the 17th of

November, before the 23d he went to Baldi where

the plant of the bankrupt was located, to see the

shape the machine was in, and opened the petcocks

and raised the valves in case of freezing. And a

day or two afterwards returned and took off the 4

cylinder head. Nothwang was the custodian of

the company. No declaration of possession was

made to the custodian or anyone else, or any act done

which would indicate that exercise of control. No
person was placed in charge of the "yarder" and it

remained in the same status and condition in exclu-
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rive control of Nothwang until after the petition

in bankruptcy was filed.

Brix testified that be did not deliver possession.

but that bis only statement was that it' the company

was going to lose tbe "yarder" he would assist

the vendor in removing it from the premises, as

he indulged the hope that be would yet be able to

persuade the vendor to assign the contract and re-

ceive its payment in full in conformity to arrange-

ment made with the bank.

The court had jurisdiction (1) by reason of con-

sent in appearing without objection, answering to

the merits, submitting its proofs and contending

in argument for a favorable decision, and the ob-

jection made 30 days after the final decision of the

referee, although made before entry of the formal

order, is not timely, and (2) because the "yarder"

has not been reduced to possession by the railway

company at the time that the petition in bankruptcy

was filed, and the trustee's right upon appointment

and qualification vested from that date.

I think the referee was right in holding the con-

ditional sales contract valid. It was not a mort-

gage. The payment of the sums required under

the contract all related to payments for the "yarder"

and taxes and assessments against it, except the

word "otherwise" employed, which must be held

to have been inadvertent and clearly not within the

intent of the parties, since there is no other in-

debtedness required to be paid under the contract

to which it is limited, except the consideration Eor

the "yarder" and the taxes and assessments pro-
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vided for in the contract, and which are a just

obligation by its terms.

The recording, I think, was timely. The statute

provides that it must be filed for record within ten

days after delivery of the property. It was filedf

simultaneously therewith. The fact that the con-

tract recited that delivery shall be made on March

1st is immaterial. No person could have been or

was misled because no credit could have been ex-

tended on the basis of the "yarder" since it was not

in possession, and as soon as it was in possession

the contract was filed. The cases cited by the trustee

are clearly distinguishable from the facts in this

case in that possession was in the vendee, when it

could have been used as a basis for credit. Exami-

nation of the record would show^ that possession was

acknowledged at a given date and would also show

that the contract was not filed within the statutory

period and possession in the vendee, and under

the statute was therefore void. The debtor having

acknowledged the possession from a given date, was

not permitted to deny, to the detriment of creditors

in good faith, his own solemn engagement. [25]

Forfeiture without notice was futile, as accept-

ance of the partial payment of $103.96 on the 7th

note and $500.00 credit extended on another note

waived the strict "time essence" provision. The

fact that other notes were due at the time forfeiture

was attempted is not controlling since the provision

could not be revived after having been by conduct

waived. That this provision was waived is affirmed

by the conduct of the parties, Brix endeavoring to
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raise the money and the railway company appar-

ently lending encouragement. Not until Brix had

succeeded in raising not only the default payment.-,

but the total amount due under the contract, wa.-

forfeiture attempted. Nor is it controlling that

upon the record the railway company did not know

that Brix had raised the money, and on the day

that Brix notified the railway company that he

was ready to pay the contract in full upon assign-

ment of the contract, it sent its letter of forfeiture.

Forfeitures are not favored in law, and the con-

tract and acts of the parties with relation thereto

must be strictly construed, and from the disclosures

the forfeiture may not be sustained; and this is

in harmony with good conscience.

Without discussing, analyzing or distinguishing

the various cases cited by the several parties, or

extending this decision, upon surrender for cancel-

lation to the referee the notes referred to, the

formal order of the referee on the 14th of May, 1929,

will be affirmed.

NETERER,
United States District Judge.

[Endorsed] : Filed Jul. 15, 1929. [26]
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[Title of Court and Cause.]

PRAECIPE FOR ADDITIONAL TRANSCRIPT
OF RECORD.

To the Clerk of the United States District Court,

for the Western District of Washington,

Northern Division:

You are hereby requested to make additional a

transcript of the record to be filed in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, pursuant to an appeal allowed in the above-

entitled proceeding, and to include as supplemental

to that part of the record directed to be transmitted

to said Court of Appeals the following:

1. The entire decision of the District Judge

dated July 15, 1929, beginning with and including

page 1 of said opinion and including and ending

with page 8 thereof.

2. The decision of the Referee in Bankruptcy

from which appeal was taken to the District Court,

and the whole thereof.

C. D. CUNNINGHAM,
CHADWICK & CHADWICK,

Attorneys for Adverse Claimant, Eastern Railway

& Lumber Co.

Service of the above praecipe admitted this 21st

day of September, 1929.

LEOPOLD M. STERN,
Attorney for Trustee in Bankruptcy.

[Endorsed] : Filed Sep. 21, 1929—12 M. [27]
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CTnited States of America,

Western District of Washington,—ss.

I, Ed. M. Lakin, Clerk of the District Court of

the United States for the Western District of

Washington, do hereby certify that I have com-

pared the foregoing copy with the original Prae-

cipe and Decision in Bankruptcy No. 9152 (De-

cision of Referee omitted under instruction of coun-

sel) in the foregoing entitled cause, now on file and

of record in my office at Seattle and that the same is

a true and perfect transcript of said original and of

the whole thereof.

WITNESS my hand and the seal of said court,

this 24th day of September, 1929.

[Seal] ED. M. LAKIN,
Clerk.

Bv F. W. Moses,

Deputy. [28]

[Endorsed] : No. 5957. United States Circuit

Court of Appeals for the Ninth Circuit. Green

River Lumber & Shingle Company, a Corporation,

Appellant, vs. Eastern Railway & Lumber Com-

pany, a Corporation, Appellee. Transcript of Rec-

ord. Upon Appeal from the United States Dis-

trict Court for the Western District of Washington,

Northern Division.

Filed September 23, 1929.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit,
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In the District Court for the Territory of Alaska,

Third Division.

No. S.-244.

ALASKA MATANUSKA COAL COMPANY, a

Corporation,

Plaintiff,

vs.

A. H. McDONALD, Receiver,

Defendant.

ORDER DIRECTING BRINGING IN ADDI-
TIONAL DEFENDANTS.

This is an action brought by plaintiff, who claims

the right to the possession of certain coal lands

under a lease from the United States, against the

defendant, who is in possession thereof as a re-

ceiver appointed by the above-entitled court in an

action entitled Pacifico Bizzarri, Plaintiff, vs.

Henry DeJohn, Adam Colonello, Frank Colobuffalo

'Page-number appearing at the foot of page of original certified
Transcript of Record.
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and S. L. Ruath, Copartners Trading Under the

Firm Name of Premier Coal Mining Company, De-

fendants, which action was at the time of the ap-

pointment of said receiver and now is pending in

the above-entitled court as number A.-482.

It appears from the pleadings in this action and

from the records in action No. A.-482 that the right

of possession of said lands and premises is claimed

by the plaintiff by virtue of a contract with Bruno

Agostino, pursuant to and following which the

United States of America granted to plaintiff the

coal lease described in plaintiff's complaint, and

the right of possession of said lands and premises

is also claimed by the defendants in said action

No. A.-482 under and by virtue of a lease made by

the United States to said Bruno Agostino and a cer-

tain contract and contracts entered into between

said Bruno Agostino and the said defendants in said

action No. A.-482.

In order that there may be a determination of all

questions involving the right to the possession of

said lands and premises [2] and that each claim-

ant to said right to possession may have his day

in court, it appears to this Court that each person

claiming an interest in and a right of possession

in said lands and premises should be made a party

defendant in this action brought against said re-

ceiver.

Now, therefore, for the speedy and complete de-

termination thereof, the Court of its own motion

orders and directs the plaintiff in the above-entitled

action to bring into said action as additional par-
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ties defendant therein said Henry DeJohn, Adam
Colonello, Frank Colobuffalo and S. L. Ruath, co-

partners trading under the firm name of Premier

Coal Mining Company, and Bruno Agostino, and

that plaintiff shall have thirty days to comply with

this order.

Dated this 16th day of February, 1928, at

Anchorage, Alaska.

E. COKE HILL,

District Judge.

[Endorsed] : Filed Feb. 16, 1928.

Entered Court Journal A.-5, page 106. [3]

In the District Court for the Territory of Alaska,

Third Division.

No. S.-244.

ALASKA MATANUSKA COAL COMPANY, a

Corporation,

vs.

A. H. McDONALD, Receiver,

Plaintiff,

Defendant,

and

E. R. TARWATER, Receiver, HENRY DeJOHN,
ADAM COLONELLO, FRANK COLO-
BUFFALO and S. L. RUATH, Copartners

Trading Under the Finn Name of PRE-
MIER COAL MINING COMPANY, and
BRUNO AGOSTINO,

Additional Defendants.
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COMPLAINT BRINGING IN ADDITIONAL
PARTIES DEFENDANT.

In compliance with a certain order in the above-

entitled cause made on the 16th day of February,

1928, at Anchorage, Alaska, plaintiff, without waiv-

ing the objection to the lack of jurisdiction of the

court to make such order with regard to the parties

and particularly with regard to the subject matter

of the litigation, by this complaint brings into court

as additional defendants the parties named in said

order, and sets forth and represents, first, the orig-

inal complaint in this action as follows:

I.

That at all the times herein stated the plaintiff,

Alaska Matanuska Coal Company, a corporation,

was, and now is, a corporation organized and existing

under and by virtue of the laws of the Territory of

Alaska, authorized to do, and doing, business within

the said territory and the Third Judicial Division

thereof, and having its usual and principal place of

business at Anchorage, in said division of said ter-

ritory, that plaintiff corporation has performed and

done all the matters and things required of it by

the laws of the Territory of Alaska, and has paid

its license to the said territory as such corporation,

including the annual license tax last due.

II.

That on the 5th day of November, 1925, by an

order of the above-entitled court in such respect
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duly made and entered in a certain action then

pending in said court, the defendant, A. H. Mc-

Donald, was appointed [4] a receiver of the said

court over certain land and property hereinafter

described, and that immediately thereafter the said

defendant qualified as such receiver and took pos-

session of the said property, and ever since has

held, and now holds, the same as such receiver of

said court.

III.

That the land and property hereinabove men-

tioned, and which the said defendant as receiver

aforesaid did on or about the date aforesaid take

into his possession, and which he has ever since held,

and now holds, as such receiver of said court, are a

part of the unreserved surveyed coal lands of the

United States wThich, under the authority of the

Act of Congress approved October 20, 1914 (38

Stat. 741), and of the regulations promulgated

thereunder, the Honorable, the Secretary of the

Interior of the United States has divided into leas-

ing blocks or units, and which are known as and

numbered as Unit No. 1 Matanuska Coal Fields,

Alaska, and contain and comprise the following-de-

scribed coal lands of the United States, to wit : The

Southeast Quarter (SE.14) of Section Twenty-

eight (28), and the Southwest Quarter (SW.%) of

Section Twenty-seven (27), in Township Nineteen

North (T. 19 N.), Range Two East (R. 2 K),
Seward Meridian.

IV.

That under and pursuant to the Act of Congress
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approved October 20, 1914 (38 Stat. 741), and the

regulations subsequently promulgated thereunder,

and on the 19th day of February, 1927, the United

States of America, acting in that behalf by the Hon-

orable, the Secretary of the Interior of the United

States, as lessor, did make, execute and deliver to

the Alaska Matanuska Coal Company, a corpora-

tion, plaintiff herein, as lessee, a lease in writing,

the terms of which, in consideration of the rents and

royalties to be paid, and the covenants therein con-

tained to be observed by this plaintiff as such lessee,

the United States of America, as lessor, granted and

leased to plaintiff corporation, as such lessee, for the

period of fifty (50) years from the date thereof,

the exclusive right and privilege to mine and dis-

pose of all the coal and associated minerals, in,

upon, or under the tracts of land therein described,

situated in the Territory of Alaska, including

amongst others, the tract hereinabove described, to

wit, Coal Leasing Unit No. 1, Matanuska [5]

Coal Fields, Territory of Alaska, containing 320

acres, more or less, which tract of land so leased

to this plaintiff as aforesaid by the United States

of America, is the same identical tract of land with

that held by the defendant herein, as receiver afore-

said, as hereinabove stated.

V.

That plaintiff corporation is within the class of

corporations entitled, under the Act of Congress

aforesaid, and the regulations promulgated there-

under, to enter into and receive such lease ; That the
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majority of the stock of said plaintiff corporation

is now, and was at all the times herein mentioned,

owned and held by citizens of the United States.

VI.

That the said lease, so entered into on February

19, 1927, by and between the United States of

America, as lessor, and this plaintiff corporation, as

such lessee, is extremely lengthy and voluminous,

and it is extremely difficult to attach a copy thereof

as an exhibit to this complaint, and plaintiff prays

to refer to the same as Exhibit "A" by reference to

a copy thereof duly certified to be a true and correct

copy of the original thereof by the Register of the

United States Land Office at Anchorage, Alaska,

which said copy is now on file in this court in the

receivership proceedings hereinabove referred to;

that said lease is substantially in the form pre-

scribed by the regulations promulgated by the Hon-

orable, the Secretary of the Interior, under the Act

of Congress hereinabove mentioned, which form

may be found in Circular No. 491, Department of

the Interior, General Land Office, entitled: " Instruc-

tions relating to the Acquisition of Title to Public

Lands in the Territory of Alaska/' revision ap-

proved September 8, 1923, at pages 79 to 94, both

inclusive.

VII.

Thai the said lease so entered into as aforesaid

has not been canceled, neither is there any action

or proceeding pending \'or the cancellation thereof,

and the same is now in full force and effect.
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VIII.

That on the said 19th day of February, 1927,

plaintiff corporation became entitled to the sole

and exclusive possession of the lands and premises

hereinbefore described, and in said lease mentioned,

subject to the [6] terms and provisions of the

said lease, and ever since said date has been, and

now is, entitled to such possession thereof and of all

the rights and privileges incident to said lease.

IX.

That on the 17th day of March, 1927, at Anchor-

age, Alaska, plaintiff corporation, by one of its

duly authorized officers, made demand upon the

defendant herein as receiver aforesaid for the de-

livery to it of the possession of the lands and prem-

ises hereinabove described, and then and there

exhibited to the said defendant the lease aforesaid,

but that notwithstanding such demand the said de-

fendant failed and refused, and still fails and re-

fuses to deliver the possession of the said lands and

premises to this plaintiff, and wrongfully withholds

the possession thereof from plaintiff, in utter disre-

gard of plaintiff's rights and privileges under the

terms and provisions of said lease.

X.

That on the 21st day of March, 1927, at Valdez,

Alaska, an application therefore made by this plain-

tiff, this Court made and entered its order granting

leave to this plaintiff to commence and file this ac-

tion against the defendant herein as such receiver



Ala slid Matanuska Coal Company et al. 9

of this court, as shown by the original telegram

from the Judge of this court attached to the original

complaint on file in this action and marked Ex-

hibit "B," a true copy of which is hereto attached

and made a part hereof.

XL
That Henry DeJohn, Adam Colonello, Frank

Colobuffalo and S. L. Ruath are alleged to be co-

partners trading under the firm name and style

of Premier Coal Mining Company, and that such

defendants, and each and all of them, claim the

right to the possession and the right to extract coal

from the premises in this complaint described, upon

some theory or claim in derogation of the rights

of plaintiff, which right or claim plaintiff alleges has

been adjudicated by the only tribunal having au-

thority so to do, to wit, the Department of the In-

terior of the United States, against said defendants

and each and all of them, and that said defendants

and each and all of them ought not to be permitted

to be heard in this court upon any matter which

seeks to nullify, set aside, vacate, or otherwise im-

pair, the terms and provisions [7] of that certain

lease issued by the United States of America to the

Alaska Matanuska Coal Company, a corporation,

on the 19th day of February, 1927, as fully de-

scribed in paragraph IV of this complaint.

XII.

That as directed by order of this Court in said

order directing the bringing in of additional de-
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fendants, plaintiff says that Bruno Agostino asserts

some claim, demand or right to the possession of

and the right to extract and mine coal in the prop-

erty and premises described in this complaint, in

derogation of the rights of plaintiff thereto and

therein, and plaintiff asserts that on the 13th day of

June, 1955, in Anchorage, Alaska, said Bruno

Agostino, for a valuable consideration to him in

hand paid, made, executed and delivered to Alaska

Matanuska Coal Company, a corporation, plaintiff,

a certain instrument in writing, a true copy of

which is hereto attached, made a part of this com-

plaint, and marked as Exhibit "C," by the terms of

which the said Bruno Agostino assigned, subject to

the approval of the Honorable Secretary of the

Interior, a certain coal mining lease issued by the

Government of the United States to said Bruno

Agostino, under date of May 5th, 1922, covering

Unit No. 1 of the Matanuska Coal Fields, the sub-

ject matter of this litigation, to said plaintiff; and

that thereafter, to wit, on the 19th day of Febru-

ary, 1927, the Government of the United States,

by and through its Secretary of the Interior, did

issue and deliver to the plaintiff, Alaska Matanuska

Coal Company, a corporation, a lease giving sole

and exclusive right to said Alaska Matanuska Coal

Company to mine and dispose of all the coal and

associated minerals in and upon said tract of land,

a full description of which lease is contained in

Paragraphs IV and VI of this complaint ; and plain-

tiff asserts that the additional defendant, Bruno
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Agostino, has no right, claim or interest in or to

the premises described, or to mine and dispose of all

or any of the coal in and upon such tract of land.

XIII.

Stricken on motion of plaintiff and order of

Court.

1/22/29.

F. G. KAPPELMAN,
Clerk.

xiny2 .

ADDENDUM.
That subsequent to the date of the order of the

above-entitled [8] court, directing the bringing

in of additional defendants in this cause, such court,

by order in such regard made, did appoint one,

E. R. Tarwater, receiver, in the place and stead

of the said A. H. McDonald, receiver, said Mc-

Donald having resigned such office, and such resig-

nation, by the court, having been accepted ; and, the

said E. R. Tarwater has qualified as such receiver

and is now acting as such receiver. [9]

XIV.
Stricken on motion of plaintiff and order of

Court.

1/22/29.

F. G. KAPPELMAN,
Clerk.

XV.
That plaintiff is entitled to be compensated for its

expenditures, and in a reasonable amount for at-
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torneys' fees in the prosecution of this action, and

asserts the sum of Five Thousand Dollars ($5,-

000.00) is a reasonable fee to be allowed plaintiff

for such services.

XVI.

That plaintiff has no plain, speedy or adequate

remedy at law.

WHEREFORE plaintiff prays

:

1. For a decree of this Court directing the resti-

tution to it of the lands and premises hereinabove

described, and perpetually enjoining the defendant,

as such receiver, his agents and servants, and all

persons claiming or to claim by, through or under

him, or by, through or under anyone else, from in

any manner interfering with plaintiff's rights and

privileges under the lease aforesaid; that pending

the outcome of this action the defendant as such

receiver, his agents and servants, and all persons

claiming or to claim by, through or under him, or

by, through or under anyone else, and all other

persons, be restrained from and forbidden to go

upon, occupy or take possession of the land and

premises aforesaid, or to mine, take or extract there-

from, or any part thereof, any coal or associated

minerals, or to, operate any mine thereon.

2. For a decree of this Court directing the im-

mediate restitution to plaintiff of the lands and

premises, together with the exclusive right to mine

and dispose of all coal and associated minerals in

and upon said Unit No. 1, Matanuska Coal Fields,

Alaska.
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3. For a decree of this Court directing the ser-

vice of notice upon the additional defendants

brought into this case, which shall perpetually en-

join all persons, their agents and servants, from

contracting for, purchasing from, or accepting de-

livery of, any coal or other associated minerals

mined and extracted from said Unit No. 1,

Matanuska Coal Fields, [10] Alaska, except by,

through and with the Alaska Matanuska Coal Com-

pany, a corporation, its agents and servants, the

holder and owner of the exclusive right and privi-

lege to so mine and dispose of coal and other as-

sociated minerals in and upon said Unit No. 1.

4. For the judgment of this Court allowing

plaintiff its claim for damages to the extent of forty

per cent (40%) of the coal mined and sold during

said receivership from said Unit No. 1, as com-

pensation for the depletion and exhaustion of the

coal resources contained in said unit.

5. For the judgment of this Court in favor of

plaintiff in the sum of five thousand dollars

($5000.00) as and for compensation for expendi-

tures and attorneys' fees in this action.

6. For its costs and disbursements had and ex-

pended.

7. For such other and further relief as to tins

Honorable Court may be deemed meet and proper in

the premises.

L. V. RAY,
Attorney for Plaintiff. [11]
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United States of America,

Territory of Alaska,—ss.

L. V. Ray, being first duly sworn, on oath deposes

and says: That he is the attorney for the plaintiff

in the above-entitled cause ; that he makes this veri-

fication for and on behalf of said plaintiff corpora-

tion for the reason that no officer of the plaintiff

corporation is now within the Third Judicial Divi-

sion of the Territory of Alaska ; that affiant is ex-

pressly authorized to make this verification for and

in behalf of the plaintiff corporation; that he has

read the above and foregoing complaint bringing in

additional parties defendant, knows the contents

thereof, and believes the same to be true.

L. V. RAY.

Subscribed and sworn to before me this 5th day

of March, 1928.

[Seal] WM. H. WHITTLESEY,
Notary Public for Territory of Alaska.

My commission expires June 8, 1930.

[Endorsed] : Filed Mar. 22, 1928. [12]
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[Title of Court and Cause.]

ANSWER OF HENRY DeJOHN, ADAM COL-

ONELLO, BY HIS GUARDIAN JOSEPH
RENO, FRANK COLOBUFFALO AND S. L.

RUATH, COPARTNERS TRADING UN-
DER THE FIRM NAME OF PREMIER
COAL MINING COMPANY.

Come now the defendants, Henry DeJohn, Adam
Colonello by his Guardian, Joseph Reno, Frank

Colobufi'alo and S. L. Ruath, copartners trading un-

der the firm name of Premier Coal Mining Com-

pany, and for answer to the complaint of plaintiff

bringing in additional parties defendant say:

I.

That in the month of October, 1926, proceedings

were had in the Commissioner's Court for the Ter-

ritory of Alaska, Third Division, Anchorage Pre-

cinct, at Anchorage, wherein said court had juris-

diction of the person and property of the defendant

above named, Adam Colonello, on a charge of in-

sanity, wherein said defendant was adjudged in-

sane, and on October 11, 1926, Joseph Reno was

duly appointed by said court guardian of the per-

son and estate of said Adam Colonello, whereupon

on said date said Reno duly qualified as such guard-

ian and letters of guardianship were on said date

by said court duly issued to said Reno. That said

Reno ever since has been and now is guardian of
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the person and estate of said defendant Adam Col-

onello. [13]

II.

That at all times herein mentioned these defend-

ants have been and now are copartners trading un-

der the firm name of Premier Coal Mining Com-

pany.

III.

Defendants admit the allegations contained in

Paragraph 2 of said complaint.

IV.

Defendants admit the allegations contained in

Paragraph 3 of said complaint; saving and except-

ing that they deny that said A. H. McDonald is now

in possession of said property holding the same as

receiver of said court.

V.

Defendants admit the allegations contained in

Paragraph 4 of said complaint; saving and except-

ing that they deny that said lease grants to plain-

tiff the exclusive right and privilege to mine and

dispose of all or any coal or associated minerals in,

upon or under the land therein described.

VI.

Answering Paragraph 7 of said complaint these

defendants state that they have not sufficient knowl-

edge concerning the allegations therein contained

upon which to form a belief and therefore deny the

same.
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VII.

Answering Paragraph 8 of said complaint defend-

ants deny each and every allegation therein con-

tained.

VIII.

Answering Paragraph 9 of said complaint, de-

fendants aver that they have no knowledge upon

which to form a belief and therefore deny all of the

allegations therein contained; saving and excepting

that they admit that the defendant therein referred

to withholds from plaintiff the possession of said

premises, but deny that said defendant wrongfully

withholds the same. [14]

IX.

Answering Paragraph 10 of said complaint, de-

fendants aver that they do not possess sufficient

knowledge upon which to form a belief as to the

allegations in said Paragraph 10 contained, and

therefore deny the same.

X.

Answering Paragraph 11 of said complaint, these

defendants deny each and every allegation therein

contained; saving and excepting that they admit

that these defendants are copartners trading under

the firm name and style of Premier Coal Mining

Company, and that said defendants and each and all

of them claim the right to the possession and the

right to extract coal from the premises in said com-

plaint described, and to the exclusion of plaintiff

herein. Defendants especially deny that their
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rights or claims or any of them in the premises

have been adjudicated by the Department of the In-

terior of the United States.

XI.

Answering Paragraph 12 of said complaint, these

defendants aver that they have not sufficient knowl-

edge to form a belief as to the truth of the allega-

tions therein contained and therefore deny the

same; saving and excepting that these defendants

admit that on the 13th day of June, 1925, in An-

chorage, Alaska, said Bruno Agostino executed and

delivered an assignment in writing, purporting to

convey to plaintiff that certain coal mining lease is-

sued to him by the United States Government

through the Secretary of the Interior under date of

May 5th, 1922, covering the coal mining property in

said complaint described. Defendants further ad-

mit, as they are informed and believe, that the Gov-

ernment of the United States did issue and deliver

to plaintiff a lease of said coal mining ground in said

complaint described.

XII.

Answering Paragraph 13 of said complaint, these

defendants deny each and every allegation therein

contained. [15]

XIII.

Defendants admit the allegations contained in

Paragraph 13!/2 of said complaint.

XIV.
Defendants deny each and every allegation con-
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tained in Paragraph 14 of said complaint; saving

and excepting that defendants admit that during

said receivership certain quantities of coal have

been mined, sold and delivered from said Unit No.

1 therein referred to.

XV.
Defendants deny each and every allegation con-

tained in Paragraph 15 of said complaint.

For a further and affirmative defense to plain-

tiff's suit herein, defendants allege:

I.

That at all times herein mentioned these defend-

ants have been and now are copartners trading un-

der the firm name of Premier Coal Mining Com-

pany.

II.

That in the month of October, 1926, proceedings

were had in the Commissioner's Court for the Ter-

ritory of Alaska, Third Division, Anchorage Pre-

cinct, at Anchorage, wherein said court had juris-

diction of the person and property of the defendant

above named, Adam Colonello, on a charge of in-

sanity, wherein said defendant was adjudged in-

sane, and on October 11, 1926, Joseph Reno was

duly appointed by said court, guardian of the per-

son and estate of said Adam Colonello, whereupon

on said date, said Reno duly qualified as such guard-

ian, and letters of guardianship were, on said day,

by said court, duly issued to said Reno. That said

Reno ever since has been and now is guardian of the
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person and estate of said defendant, Adam Colo-

nello.

III.

That on the 5th day of May, 1922, the Honorable

the Secretary of the Interior of the United States,

issued to Bruno [16] Agostino, a lease for the

term of fifty (50) years, to Unit No. 1, Serial 05236,

coal lands of the United States, situate on Moose

Creek, in the Matanuska Coal Fields, Alaska, under

the provisions of the Act of Congress approved

October 20, 1914, including therein the Southeast

Quarter of Section 28 and the Southwest Quarter

of Section 27, Township 19 North, Range 2 East,

Seward Meridian.

IV.

That in order to obtain said lease and comply

with the conditions thereof, these defendants con-

tributed about One Thousand ($1,000.00) Dollars

each to the said Bruno Agostino and entered into

a partnership agreement to prospect, explore and

mine said coal lands under said lease and formed a

copartnership known as the B. A. Moose Creek

Coal Company, whereby these defendants, together

with said Bruno Agostino, became the equitable

owner of said lease and all the privileges and bene-

fits connected therewith.

That these defendants and the said Agostino pros-

pected, explored and operated said coal property

under said lease and under the management of the

said Bruno Agostino until about the month of Oc-

tober, 1923, when said enterprise became financially

involved and embarrassed which lead to the imme-
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diate dissolution of said partnership and an ac-

counting between said parties, whereupon said de-

fendants, Adam Colonello, Frank Colobuffalo and

S. L. Ruath duly appointed, in writing, defendant

Henry DeJohn, as their agent and trustee, to

make and enter into an agreement with said Bruno

Agostino for the purpose of liquidating the affairs

of said copartnership, B. A. Moose Creek Coal Com-

pany, and carrying on the mining and marketing of

coal from said coal lands under the terms and pro-

visions of said lease and under the sole management

and possession of the defendant, Henry DeJohn, as

agent and trustee for these defendants and the

said Bruno Agostino.

V.

That on the 30th day of October, 1923, the said

Bruno Agostino as party of the first part and the

said Henry DeJohn as [17] party of the second

part, and in pursuance of his authority in the prem-

ises as hereinbefore described, made and entered

into a contract in writing concerning the mining of

said mining ground under said lease, whereby it

wras declared, in substance, that the terms of said

lease to the said Bruno Agostino dated May 5th,

1922, as aforesaid, should be operated for and dur-

ing the life of said lease, under the terms and pro-

visions in said lease contained, and under the sole

management of the said Henry DeJohn, for the use

and benefit of these defendants, and the said Bruno

Agostino.

It was further provided that the said Bruno

Agostino deposited said lease with the Bank of
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Alaska, Anchorage, Alaska, there to remain and

abide the performance of the provisions of said con-

tract; which deposit of said lease was by said Bruno

Agostino thereupon made.

That upon the execution of said contract said

Bruno Agostino made and delivered his power of

attorney to the said Henry DeJohn, whereby said

DeJohn was fully authorized to act for him in all

matters pertaining to said lease and all operations

thereunder between the said Agostino and the Sec-

retary of the Interior; to pay all royalties under

said lease and do and perform any and all acts re-

quired of the said Agostino in the premises.

That on or about said 30th day of October, 1923,

for the purpose of carrying out said contract, the

said Bruno Agostino and Henry DeJohn made, exe-

cuted and delivered to said Bank of Alaska, their

power of attorney, in writing, appointing said Bank
of Alaska agent to carry out said provisions of said

^oal mining enterprise under said lease in receiv-

ing and paying out monies, keeping books of ac-

counts and other necessary and convenient acts for

the purpose of carrying out the terms of said con-

tract and the terms of said lease. That a copy of

said contract of October 30, 1923, between said

Agostino and DeJohn was with said powers of at-

torney delivered to said bank, as well as a copy of a

power of attorney from defendants Ruath, Colo-

buffalo and Adam Colonello appointing the said

Henry DeJohn as agent for the purpose of enter-

ing into said contract between the said DeJohn and

Agostino above described. [18]
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That thereafter and at all times up to the 12th

day of June, 1925, said bank acted as agent for said

persons owning and operating under said lease of

May 5th, 1922, under authority of the instruments

hereinabove described.

VI.

That in said contract it was further provided that

said lease should remain in the name of said Bruno

Agostino in trust for himself and these defendants

and that the said Bruno Agostino should receive

one-fifth (y5) of the net profits of said coal mine

operations under said lease, after the payment of

certain indebtedness theretofore incurred; and that

the said Henry DeJohn, for himself and as agent

for these defendants, should receive and enjoy the

exclusive possession of all of said coal lands de-

scribed as Unit No. 1 as aforesaid, together with all

machinery, tools, buildings and other property

thereunto belonging, and be entitled to four-fifths

(%) of the net profits of said enterprise. That in

said contract said Bruno Agostino covenanted and

agreed that said lease, which he held in his name

as aforesaid, should not be forfeited or surrendered

through any act or omission of his and that he, the

said Agostino, would protect and defend the same,

as well as protect and defend the possession of the

said Henry DeJohn against any acts or omissions

of the said Agostino.

VII.

That said contract recites a valuable considera-

tion for the execution thereof and was duly signed
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by said Agostino and the said DeJohn on the date

aforesaid and duly witnessed by two witnesses and

duly acknowledged on the 31st day of October, 1923,

before Arthur G. Thompson, a notary public for

Alaska, attested by his notary seal, and thereafter,

to wit, on the 3d day of November, 1923, said con-

tract was dulv filed for record and recorded in Vol.

11 at page 199, of the records of the office of the

Commissioner and Ex-officio Recorder of Anchor-

age Precinct, 3d Division, Alaska. Said contract

sets forth at length other provisions concerning

said mining property and the operation thereof un-

der said lease, and is fully set forth as Exhibit UA"
attached hereto and made a part of this answer.

[19]

VIII.

That upon the execution of said contract last

above described, the said defendant, Henry DeJohn,

received from said Bruno Agostino possession of

the coal lands, tools, machinery and other property

described therein and entered into the possession

thereof and enjoyed the exclusive possession thereof

at all times thereafter, under said contract, until the

12th day of June, 1925. That during said time the

said Bruno Agostino held the title to said lease in

trust for the use and benefit of these defendants to

the extent of four-fifths (%) of all the property

involved under said lease as well as the rights and

privileges thereunder, as provided in said lease

and said contract.

IX.

That the said DeJohn, under and by virtue of
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the terms of said contract, held and enjoyed the ex-

elusive possession of all the property described in

said lease, together with the machinery, fixtures,

tools, buildings and other property, in trust and op-

erated and carried on the business of coal mining

under said lease and the authority given him by

the terms of said contract, for the use and benefit

of these defendants and the said Bruno Agostino.

That the said DeJohn and these defendants sub-

stantially performed the obligations of said con-

tract on their part and that said contract has been

at all times herein mentioned and now is in full

force and effect.

X.

That financial difficulties arose in the operation

of said coal mine, through no fault of the said de-

fendant, DeJohn, whereupon, on June 12th, 1925,

in the suit of Pacifico Bizzarri against these defend-

ants, the above-entitled court in cause No. A.-482,

appointed E. L. Bedell receiver of all of the prop-

erty of the defendants, including said coal land,

machinery, tools, buildings and all assets of said

partnership and thereupon, said Bedell having qual-

ified as such receiver, he was further ordered to

continue said partnership business of mining, sell-

ing and distributing coal from said premises and

in so doing to comply with the rules and regula-

tions promulgated by the Secretary of the Interior

governing said coal land lease.

Thai said receiver took possession from these de-

fendants of all of the property [20] in said order

described and continued as receiver until about the
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5th day of November, 1925, when said receiver re-

signed and one of the defendants herein, A. H. Mc-

Donald, was appointed as receiver to continue said

receivership, whereupon said defendant McDonald

qualified as such receiver, took possession of all of

the said property of these defendants and contin-

ued said receivership up to about the month of

March, 1928, when the said defendant McDonald

resigned as such receiver and the defendant herein,

E. R. Tarwater, was by said court in said cause

duly appointed receiver to carry on said receiver-

ship. That said defendant, Tarwater, thereupon

duly qualified and took possession of all of the prop-

erty of said receivership and since said time has

been and now is carrying on said business of coal

mining under the supervision of this Honorable

Court.

XI.

These defendants further allege that after the

filing and recording of said contract between the

said Bruno Agostino and the said defendant De-

John as aforesaid, and a long time after the coal

mining property described in said contract came

into the exclusive and notorious possession of the

said defendant, DeJohn, and after the appointment

of said receiver, E. L. Bedell, by said court of rec-

ord as aforesaid, and, to wit, on the 13th day of

June, 1925, plaintiff herein, with knowledge, actual

and constructive, of the trust created by said con-

tract of record, and the rights of these defendants,

and the appointment of said receiver, purchased or

pretended to purchase from said Bruno Agostino
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said coal mining lease of May 5th, 1922, whereupon

the said Bruno Agostino made, executed and deliv-

ered a written assignment to said plaintiff of said

lease, which instrument was executed in the pres-

ence of two witnesses and duly acknowledged on

said 13th day of June, 1925, before a notary public

for Alaska, attested by his notary seal.

That at the time of said assignment said lease

dated May 5, 1922, as aforesaid, had not been for-

feited, canceled or modified, and that the same was

in full force and effect. That said [21] lease is

and has been since said time in full force and effect

and has in all respects been complied with by said

receivers appointed by this court as herein recited.

XII.

That said transfer of said lease to said plaintiff

by said Agostino was made with full knowledge

upon the part of plaintiff of the rights of these de-

fendants in the premises and the trust created by

said contract above described, and was made and

received by plaintiff wrongfully and against the

rights of these defendants.

That plaintiff herein received said assignment of

said lease from said Bruno Agostino with notice as

aforesaid and against the rights of these defendants

as aforesaid and received and held said lease of

May 5, 1922, in trust, for the use and benefit of

these defendants.

XIII.

Defendants further allege that thereafter plain-

tiff holding said assigned lease of May 5, 1922, in
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trust for these defendants, as aforesaid, as defend-

ants are informed and believe and therefore allege,

wrongfully obtained the approval of the Secretary

of the Interior of the United States to the transfer

of said lease from said Bruno Agostino to plaintiff

and thereupon, to wit : On or about the 19th day of

February, 1927, obtained a consolidation of said

lease with another lease covering ground adjacent

thereto, owned by plaintiff, as defendants are in-

formed and believe, and on the 19th day of Feb-

ruary, 1927, obtained from the United States of

America through the Honorable the Secretary of

the Interior, a lease under the Act of Congress ap-

proved October 20, 1914, including coal Lease Unit

No. 1, Matanuska Coal Fields, Alaska, which lease

includes the property described in said lease to

Bruno Agostino, dated May 5, 1922, as aforesaid.

XIV.

These defendants further allege that the said

lease above described wTas obtained by plaintiff as a

substitute for and to take the place of said lease to

Bruno Agostino of May 5, 1922, obtained by assign-

ment from said Agostino on June 13, 1925, as afore-

said. That plaintiff [22] obtained said substi-

tuted lease on February 19, 1927, as aforesaid

wrongfully and against the rights of these defend-

ants and with full knowledge of defendants' rights

obtained by said contract between said Agostino

and DeJohn of October 30, 1923, hereinabove de-

scribed, and with full knowledge of defendants'

exclusive and notorious possession of the property
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described in the said Agostino lease, together with

the possession of all mining property connected

therewith and with full knowledge of the mining

operations conducted by the said defendant De-

John, and with full knowledge of the appointment

of a receiver as aforesaid, and the possession of

said receiver of the property of these defendants,

under said receivership. That plaintiff herein re-

ceived said lease dated February 19, 1927, as afore-

said, in trust for the use and benefit of these de-

fendants and that these defendants are entitled to

the possession of all of said property described in

said lease of May 5, 1922, and all of the mining

machinery and other property connected therewith,

which are now in the possession of the receiver

herein, upon the termination of said receivership.

XV.
That the rights of these defendants hereinot ad-

judicated by the Department of the Interior of the

United States.

WHEREFORE Defendants Pray:

1. That the plaintiff take nothing by its suit

herein and that the Court decree that the plaintiff

is not entitled to the possession of the property in

controversy herein or any part thereof.

2. That a decree herein be entered in favor of

these defendants and againsl plaintiff, that defend-

ants are the owners of four-fifths (%) of the coal

lease dated February 19, 1927, covering said <*<>al

Lease Unit X<>. 1, issued i<> and held by plaintiff

herein; that these defendants arc entitled to the
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immediate and exclusive possession of all of said

property and are entitled to and have the right to

mine and carry on mining operations subject to the

terms and regulations of said lease of February 19,

1927, held by plaintiff as aforesaid.

3. That said lease of February 19, 1927, be im-

pressed with [23] a trust in favor of these de-

fendants and that plaintiff holds said lease subject

to said trust.

4. For such other, further and general relief, in

the premises, as these defendants may show them-

selves entitled to receive.

5. That these defendants recover from plaintiff

their costs and disbursements herein expended, in-

cluding a reasonable attorney fee to be allowed these

defendants by the Court.

M. M. THOMPSON,
MORTON E. STEVENS,

Attorneys for Defendants Above Named. [24]

United States of America,

Territory of Alaska,—ss.

Henry DeJohn, being duly sworn, upon his oath

deposes and says:

That he is one of the defendants above named;

That he has read the foregoing answer, knows the

contents thereof and that the same is true as he

verily believes.

HENRY DeJOHN.
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Subscribed and sworn to before me this 5th day

of May, 1928.

[Seal] GEORGE P. MUMFORD,
Notary Public in and for the Territory of Alaska.

My commission expires Mar. 8, 1930.

[Endorsed] : Piled May 7, 1928. [25]

[Title of Court and Cause.]

ANSWER OP BRUNO AGOSTINO, ONE OF
THE ADDITIONAL DEFENDANTS, TO
COMPLAINT OF PLAINTIFF.

Comes now Bruno Agostino, one of the additional

defendants in the above-entitled action, appearing

voluntarily, and for answer to the complaint of the

plaintiff alleges, admits and denies with respect to

said complaint as follows

:

I.

Admits the allegations of Paragraph II, but de-

nies that that A. H. McDonald is now receiver of

said court and holds posession of said property

therein mentioned.

II.

Admits the allegations of Paragraph III, but

denies that A. H. McDonald is now receiver of

said court and holds po£6Ssiou of the property

therein mentioned.

III.

Answering Paragraph IV of said complaint de-
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fendant alleges that he has no knowledge or infor-

mation sufficient to form a belief as to whether the

United States of America granted or leased to

plaintiff corporation the land described therein, and

therefore denies the same; and specifically denies

that plaintiff corporation was granted by said lease,

or at all, the exclusive right, or any right whatever,

to mine and extract coal and associated minerals

from said Unit No. 1. [26]

IV.

Answering Paragraph V of said complaint de-

fendant alleges that he has no knowledge or infor-

mation sufficient to form a belief as to whether

plaintiff corporation is of the class in said para-

graph mentioned, is or was entitled to receive a

lease, as to whether the majority of the stock is held

as alleged or was so held, and therefore denies the

same.

V.

Answering Paragraph VII of said complaint de-

fendant alleges that he has no knowledge or in-

formation sufficient to form a belief as to whether

said lease has been canceled, and specifically al-

leges that said lease is not now and never was in

force and effect.

VI.

Denies each and every allegation in Paragraph

VIII contained.

VII.

Answering Paragraph IX of plaintij^s complaint

defendant alleges that he has no knowledge or in-
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formation sufficient to form a belief as to whether

plaintiff made a demand upon defendant receiver

as therein alleged, or any demand whatever, or ex-

hibited anything whatever, and therefore denies the

same; but defendant admits that posr-ssion of said

premises has never been delivered to plaintiff; and

defendant specifically denies that said receiver

wrongfully withholds the posession of said premises

from plaintiff.

VIII.

Answering Paragraph X of said complaint de-

fendant alleges that he has no knowledge or in-

formation sufficient to form a belief as to the mat-

ters and things therein stated, and therefore denies

the same.

IX.

Answering Paragraph XI of said complaint de-

fendant admits that Henry DeJohn, Adam Colon-

ello, Frank Colobu/alo and S. L. Ruath [27] are

copartners trading under the firm name of Premier

Coal Mining Company and claim the right to pos^s-

sion and to mine co/a from said property, and de-

fendant alleges that the parties last mentioned wrere,

prior to the appointment of said receiver, and had

been for a long time in posession of said Unit No.

1 under a contract from this defendant, and that the

rights of said parties to said unit and the rights

of this defendant are more fully set out in the fur-

ther and affirmative defense of defendant following;

and defendant specifically denies that the rights of

said parties, or any of them, so far as plaintiff is
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concerned, have ever been adjudicated by the De-

partment of the Interior either for or against them

or any of them, or by any other department or any

court; and defendant alleges that if any lease to

said Unit No. 1 was ever issued to plaintiff said

lease is mil and void.

X.

Answering Paragraph XII of said complaint de-

fendant admits the allegations therein contained,

save and except that as to said lease defendant

makes the same denial upon information and belief

heretofore made in Paragraph III above, and spe-

cifically alleges that said lease to Bruno Agostino

of May 5th, 1922, mentioned in said Paragraph

XII, and all the rights thereunder accruing to said

Bruno Agostino, is in full force and effect.

XI.

Admits each and every allegation in Paragraph

XIII contained, and defendant specifically alleges

that the appointment of said receiver, and the op-

eration of said property by said receiver has been

and is in violation of the rights of this defendant.

XII.

Admits each and every allegation in Paragraph

XIIiy2 contained. [28]

XIII.

Answering Paragraph XIV of said complaint de-

fendant admits the alK/.-ntions therein save and ex-

cept defendant denies that any sum is due to plain-
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tiff for coal mined or that 40% or any other sum is

a reasonable amount to be allowed to plaintiff for

coal mined and sold from said unit.

XIV.
Denies each and every allegation in Paragraph

XV of said complaint contained.

And for a further and affirmative defense defend-

ant alleges:

I.

That on the 5th day of May, 1922, the Honorable

Secretary of the Interior of the United States

issued to this defendant a lease for the term of 50

years to Unit No. 1, serial 05236, coal lands of the

United States situated on Moose Creek in the Mata-

nuska Coal fields, Alaska, under the provisions of

the act of Congress approved October 20th, 1914,

including therein the SE. 1/4 Sec. 28 and the SW.

% Sec. 27, T. 19 N., R. 2 E., Seward Meridian, be-

ing the land in controversy in this suit, and defend-

ant took posession of said unit.

II.

That on the 31st day of October, 1923, this defend-

ant entered into a contract with Henry DeJohn, in

writing, for the mining, shipping and marketing of

coal from said unit whereby this defendant was to

be entitled to and was to have one-fifth (1/5) of the

net proceeds resulting from the sale of said coal,

and said Henry DeJohn was to have and be entitled

to four-fifths (4/5) of the net proceeds resulting

from said sale, and then and there delivered over

the posession of said unit to said Henry DeJohn.
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That said Henry DeJohn retained such pos^ssion

and mined, shipped and marketed coal under the

provisions of said contract until dispos^ssed [29]

by the receiver appointed by said court on the 12th

day of June, 1925.

III.

That on the 12th day of June, 1925, said Henry

DeJohn sought the interposition of said court in

an action therein entitled Pacifico Bizarri, Plaintiff,

vs. Henry DeJwhn et al., Defendants, and, without

the knowledge or consent of this defendant, asked

that a receiver be appointed by said Court to take

possession of and to operate said unit, together with

all the personal property situate thereon, and did

then and there deliver over the posession of said

unite, and all of said personal property, to the re-

ceiver then and there appointed by said Court, all

in violation of the express terms and provisions of

said contract, and did then and there abandon said

contract, and assign the same to said receiver.

IV.

That said contract last above mentioned is long

and is fully set out as Exhibit "A" in the answer

of said Henry DeJohn, one of the additional de-

fendants in this suit, which said answer is filed

herein, and to which reference is hereby made.

V.

That on the 13th day of June, 1925, for a valuable

consideration defendant entered into a contract

will i plaintiff under and by virtue of the terms of
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which defendant agreed to and did then and there,

sell, assign and transfer to plaintiff that certain

coal mining lease made and executed by the Secre-

tary of the Interior, for and on behalf of the United

States of America, in favor of defendant, then sub-

sisting and held by plaintiff, dated May 5th, 1922,

and providing for the mining and extracting of coal

from that certain tract and parcel of land known
and officially designated as Unit No. 1, in the Mata-

nuska Coal Field, Territory of Alaska, together

with all rights to the personal property thereon,

subject [30] to compliance by plaintiff with the

terms and conditions of said contract.

VI.

Said contract hither provided that defendant

upon demand should execute, acknowledge and de-

liver to plaintiff such other instruments as might be

deemed necessary to fully assign said lease, and all

rights thereunder, and to make said assignment

effectual by securing the approval of the Secretary

of the Interior thereto, or otherwise.

That defendant should deliver to plaintiff, on or

before the 2d day of September, 1925, the free

and undisputed possession of said property so as-

signed, clear of all claims, liens and incumbrances

—

subject, however, to the condition hereinafter set

forth in Paragraph XIII following hereafter.

That defendant should assign to plaintiff, for col-

lection for and on account of defendant, and de-

fendant did then and there so assign, the right of

defendant to the return of a deposit of $4400.00,
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theretofore made by defendant with the Secretary

of the Interior, pursuant to the terms of said lease.

VII.

Said contract further provided that defendant

was to be paid the sum of $25,000.00 by plaintiff for

said Unit and other property and rights so as-

signed, said payment to be made at the rate of ten

cents per ton for each ton of coal mined and shipped

from said property; provided, however, that on or

before September 3d, 1925, plaintiff was to meke

the following payments as an advance upon said

purchase price of $25,000.00 aforesaid; the sum of

$1,000.00 to be paid to defendant, the principal sum

of $960.33, with interest to be paid to Arthur

Frame, for the benefit of defendant, being the

amount of a judgment recovered by said Frame

against defendant in cause No. A-470, in said court,

wherein some of the property above [31] de-

scribed was ordered to be sold in satisfaction of said

judgment; and on this account it was further pro-

vided that upon the payment of said last ^men-

tioned judgment sum to said Frame, plaintiff would

secure the release and discharge of said judgment;

also the further payment to said Arthur Frame,

for the benefit of the defendant, of the sum of

$1000.00, due or to become due to said Frame from

defendant.

Said contract further provided, upon the execu-

tion thereof, for the payment to defendant by plain-

tiff of the sum of $100.00, and receipt for such

payment is therein acknowledged.



Alaska Matanuska Coal Company et ah 39

VIII.

Said contract further provided that time is the

essence of said contract, that in the event plaintiff

should fail to keep and perform any of the terms,

conditions and requirements in said contract by it

to be kept and performed, within thirty days after

the same became due, then defendant might declare

a forfeiture of said contract and plaintiff agreed

to reassign and redeliver said lease and all of said

property to defendant.

XI.

That for the purpose of carrying out the terms of

said contract, and pursuant to the requirements

thereof, on June 18th, 1925, upon the demand of

plaintiff, defendant made, acknowledged, executed

and delivered to plaintiff, and plaintiff accepted, a

good and sufficient power of attorney executed in

favor of Bartley Howard as vice-president and gen-

eral manager of plaintiff company and for the

benefit of plaintiff, authorizing and empowering

said Bartley Howard, as the representative of said

plaintiff company, to collect for the account of de-

fendant any and all moneys due to defendant from

Henry DeJohn under a contract theretofore en-

tered into between defendant and said Henry De-

John for the mining of coal from said property;

to bring, maintain and prosecute to judgment any

suit [32] necessary or required against said

Henry DeJohn, or theretofore begun, for the ter-

mination of said contract, in the name of and for

the account of defendant and to satisfy and dis-

charge any judgment secured therein; to dismiss
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said suit; and generally to bring, prosecute to judg-

ment, and to dismiss any and all suits necessary

or required in connection with said lease and prop-

erty, and the right of defendant thereto, and to

the possession thereof and to satisfy judgment

therein, for and on behalf of defendant; and to do

any and every thing required to be done by defend-

ant in the contract hereinbefore set out between de-

fendant and plaintiff, as fully, to all intents and

purposes, as could be done by defendant himself,

and for the purpose of fully assigning said lease to

plaintiff, and making said assignment effectual

further authorizing said Bartley Howard, as the

agent of plaintiff, and acting on behalf of defend-

ant, to do any and all things necessary or required

of defendant by the terms and spirit of said con-

tract between defendant and plaintiff to enforce

and make the same effectual. That said power of

attorney was acted upon and used by plaintiff with

the Secretary of the Interior for the purpose of

securing the acceptance of said assignment, and for

the purpose of securing the return of said $4400.00,

the defendant is informed and believes and so

states the fact to be.

X.

That pursuant to the requirements of said con-

tract of June 13th, 1925, and for the purpose of

fully assigning said lease and making said assign-

ments effectual, on the 25th day of June, 1925, de-

fendant entered into a further agreement in writ-

ing with plaintiff extending the time for the

performance of all things then required to be per-
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formed by cither defendant or plaintiff on or before

September 3d, l!)2r>, under said contract of June

13th, 1925, to and including January 1st, 1926

[33]

XI.

That at the time of the execution of said contract

of June 13th, 1925, a receiver had been appointed

by said court in the suits for Pacifico Bizzarri and

Wesley Adams vs. Henry DeJolm, Adam Colonello,

Frank Colobu/alo and S. L. Ruath, numbered

A.-482 and 483, respectively, without the knowledge

or consent of defendant who was directed and auth-

orized by said Court to take possession of and oper-

ate said unit as a coal mine for the purpose of pay-

ing judgements thereto before rendered by said

Court against defendants in said suits. That said

suits of Pacifico Bizzarri and Wesley Adams afore-

said were brought to recover of said Henry DeJolm

and his co-defendants claims and demands of va-

rious and sundry persons for labor performed by

such persons upon said property in the development

and improvement of the same and in mining and

extracting coal therefrom within eighteen months

preceding the date of the execution of said eon-

tract of June 13th, 1925, in an amount in excess of

$10,000.00, and judgment had been rendered

thereon, of all of which plaintiff had knowledge at

the time of the execution of said contract last above

mentioned.

XII.

That said Henry DeJohn, one of the defendants

in said suits of Pacifico Bisarri and Wesley Adam-,
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was, at the time of the appointment of said receiver,

and had been for a long time prior thereto, in pos-

session of said property under a contract with de-

fendant, and that defendant had, on or about

August 3d, 1925, and subsequent to the appointment

of said receiver, brought a suit in the above-men-

tioned court for the recovery of said property

against said Henry DeJohn, Adam Colonello, Frank

Colobu/alo and S. L. Ruath for violation of the

terms of said contract numbered A.-502, in which

said suit defendant sought to recover possession of

said property pursuant to the requirements of the

contract hereinabove referred to and then existing

between defendant and plaintiff. That without the

[34] consent or authority of defendant, and in

violation of the express terms and the spirit of said

last-mentioned contract, plaintiff caused said suit

to be dismissed, notwithstanding the defendants in

said suit still claimed and asserted a right to the

possession of said property adverse to defendant

and irrespective of the possession of said receiver.

XIII.

Said contract entered into between defendant and

plaintiff on June 13th, 1925, further provided, as a

condition precedent to the discharge of said receiver

and the delivery of the possession of said property

by defendant to plaintiff, that plaintiff pay the said

labor claims for which judgment had been ren-

dered in the suits in which said receiver had been

appointed in full to the extent of $10,000.00, or

pro rata if in excess of that amount.
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XIV.
That defendant lias fully kepi and performed all

the terms, conditions and requirements of said con-

tract entered into between defendant and plaintiff

heretofore set out therein required of him to be

kept and performed.

XV.
That said contract between defendant and plain-

tiff of June 13th, 1925, said assignment of Unit No.

1 and the rights of defendant thereunder in said

contract referred to, said power of attorney of June

18, 1925, and said further contract of June 26th,

1925, extending the time for the performance of

certain conditions of said contract of June 13th,

1925, are hereto attached by copy, hereby referred

to and made a part hereof, and are marked respec-

tively Exhibits "A," "B," "C" and "D."

XVI.

1. That plaintiff has failed and refused to pay

to defendant on or before the ist day of January,

1926, or at all the sum of $1000.00 provided in said

contract between defendant and plaintiff of June

13th, [35] 1925, and June 26th, 1925.

2. That plaintiff has failed and refused to pay

to Arthur Frame, for the use of defendant, on or

before the 1st day of January, 1926, or at all, said

sum of $1,000.00 in said contract provided to be

paid.

3. That plaintiff has failed and refused to pay

and discharge said claim and demands for labor

performed upon said property within eighteen

months prior to the date of said contract between
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defendant and plaintiff to the extent of $10,000.00,

or in any amount or at all.

4. That by virtue of the authority given by de-

fendant to plaintiff by said power of attorney here-

inbefore mentioned, but in violation of the express

terms and contrary to the purpose and intent of

said power of attorney, without the knowledge or

consent of defendant, and in violation of the ex-

press terms and purpose of the contract entered

into between defendant and plaintiff, plaintiff

secured the dismissal of said suit theretobefore

brought by defendant against said Henry DeJohn

and others, in which defendant sought to recover

the possession of said property. That by reason of

the dismissal of said suit as aforesaid defendant has

failed to recover the possession of said property to

his damage in the sum of $10,000.00.

XVII.

That plaintiff has failed and refused to bring and

prosecute, with reasonable diligence, or at all, any

suit or suits to recover the possession of said prop-

erty for and on behalf of defendant, all as provided

in said power of attorney. That by reason of such

refusal and failure of plaintiff, said receiver is still

in the possession of said property and said Henry

DeJohn is still asserting a right to the possession of

said property against defendant, and against said

receiver, to the damage of defendant in the sum of

$10,000.00. [36]

XVIII.

That plaintiff has failed and refused to discharge

and release said judgment secured by Arthur
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Frame againsl defendant, being No. A.-470, all as

provided by said contracl between defendant and

plaintiff.

XIX.
That on the 17th day of March, 1927, defendant

notified plaintiff in writing of his election to forfeit

the said contract between defendant and plaintiff,

and to thereby terminate said contract on account

of the failure of plaintiff to comply with the terms,

conditions, and requirements thereof, and de-

manded of plaintiff the return of said assignment,

or the reassignment of said property to defendant,

as in said contract provided, and plaintiff failed

and refused to return said assignment or to re-

assign said property to defendant.

A copy of said notice of forfeiture is hereto at-

tached, referred to, and made a part hereof, and

marked Exhibit "E."

XX.
That plaintiff is still asserting the right to said

assignment under said contract, and claims the right

to said lease and said property as against defendant

to the irreparable damage of defendant. That

plaintiff threatens and intends to secure the posses-

sion of said property in violation of the rights of

defendant, and irrespective of its violation of the

condition <>f said contract, and to exclude defend-

ant therefrom to the irreparable damage of defend-

ant. That defendant has been compelled to be at

a large expense for the employment of legal counsel

to defend his rights in this action and that the sum
of §5000.00 is a reasonable fee t<> he allowed defend-

ant for compensation of such counsel.
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1. Wherefore defendant prays that the Court

decree said contract between defendant and plain-

tiff forfeited and terminated. [37]

2. That defendant is entitled to said property

and all rights thereto heretobefore assigned to plain-

tiff, and to the possession thereof as against plain-

tiff.

3. That plaintiff return said assignment of said

property to defendant, or, in the event that said

assignment cannot be returned, that the Court order

and require plaintiff to reassign said property to

defendant.

4. That in the event plaintiff shall have taken

possession of said property, then said property be

returned to defendant; that pending the prosecu-

tion of this action plaintiff be restrained from tak-

ing possession of said property; that defendant be

awarded the sum of $10,000.00 as damages for the

failure of plaintiff to carry out the terms of said

contract between plaintiff and and defendant; for

the sum of $5,000.00 to compensate defendant for

the necessary expense of the employment of counsel

to defend his rights to the property involved in the

above-entitled action; for his costs of suit, and for

such other relief as to the Court may seem just and

equitable.

5. That the Court award the net proceeds of

said receivership to this defendant, upon the dis-

charge of said receiver and the termination of said

receivership, according to the rights of this defend-
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ant declared by law, and reserved to him and to

which he is entitled in equity.

ARTHUR G. THOMPSON,
E. F. KRUEGER,

Counsel for Defendant.

Territory of Alaska,

Anchorage Precinct,—ss.

Arthur G. Thompson, being first duly sworn, on

oath deposes [38] and says: That he is one of

the attorneys for Bruno Agostino, one of the de-

fendants in the above-entitled action; that all the

material allegations of the above answer are within

the personal knowledge of this deponant; that this

verification is made by deponent for the reason

that said Bruno Agostino is more than 100 miles

from Anchorage, Alaska, to wit, at the coal mine

of the Healy River Coal Corporation near Healy,

Alaska; that said Bruno Agostino is a laboring

man and is employed as a miner at the coal mine of

said corporation ; that no officer qualified to admin-

ister an oath resides at or is present at said mine,

or in the vacinity thereof ; that said Agostino would

jeopardize his job at said mine if he should leave

for the purpose of appearing before such an officer

to verify this answer; that deponant has read the

above-entitled answer, knows the contents thereof

and believes the same to be true.

ARTHUR G. THOMPSON.
Subscribed and sworn to before me this 6th day

of June, 1928.

[Seal] CONSTANCE WANA M AKER,
Notary Public for Alaska.
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My commission expires July 23, 1931.

Receipt of a copy of the foregoing answer and

due and timely service thereof is hereby acknowl-

edged this 7th day of June, 1928.

HARRY F. MORTON,
Attorney for Defdt. Tarwater, as Receiver.

[Endorsed] : Filed Jun. 7, 1928. [39]

EXHIBIT "A."

OPINION CONTRACT.
THIS CONTRACT made and entered into this

13th day of June, 1925, by and between BRUNO
AGOSTINO of Anchorage, Alaska, the party of the

first part, and ALASKA MATANUSKA COAL
COMPANY, a corporation organized and existing

under the laws of the Territory of Alaska, the party

of the second part,

WITNESSETH:
That for and in consideration of the sum of One

Hundred ($100.00) Dollars in lawful money of the

United States in hand paid by the party of the sec-

ond part to the party of the first part, the receipt

of which is hereby acknowledged, the said party of

the first part does hereby give and grant unto the

said party of the second part the exclusive right,

privilege and option to purchase, for the considera-

tion and upon the terms and conditions hereinafter

expressed, that certain lease granted by the United

States through the Secretary of the Interior to the

said party of the first part of date May 5, 1922, for

the operation, development and mining of what is

known as Unit No, 1 of the Matanuska Coal Field
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and embracing certain coal lands situate in the Ter-

ritory of Alaska and described as follows, to wit:

The Southeast quarter (SE.14) of Section

28, and the Southwest quarter (SW.14) of

Section 27, Township 19 North, Range 2 East,

Seward Meridian, designated as Block Number

One (1) of the Matanuska Coal Fields, Serial

Number 05236, Anchorage Land Office.

TOGETHER with all rights, claims and privi-

leges of every kind and nature of the said party of

the first part by, through or under said lease, and

together with all righ//, title and interest of every

kind and nature of the said party of the first part

in and to the lands described in said lease and the

right to the possession and use of the same; and

together with all property improvements, [40]

machinery, tools and equipment of every kind and

nature belonging to the said party of the first part

on the land so leased or therewith connected or used.

The party of the first part agrees that he will

forthwith execute, acknowledge and deliver to the

said party of the second part a good and valid as-

signment of said lease, selling, assigning, trans-

ferring and conveying said lease and all his rights,

claims and privileges therein and thereunder unto

the said party of the second part and that he, the

said party of the first part, will execute, acknowl-

edge and deliver such other instruments as may be

necessary to fully and effectually assign said lease

and all his rights therein and thereunder unto

the said party of the second pari and that he will

faithfully endeavor to secure the approval of the
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Secretary of the Interior to such assignment. The

said party of the first part declares said lease to

be now held in the possession of the Bank of Alaska

at Anchorage, Alaska, and the said Bank of Alaska,

is hereby directed authorized and instructed to de-

liver said lease to the said party of the second part

upon its demand therefor. The said party of the

first part further agrees that he will give to the

party of the second part full and undisputed posses-

sion of all said property free and clear of all claims,

liens, and encumbrances, and full and undisputed

possession of all lands described in said lease, on or

before the 2nd day of September, 1925.

As consideration for the sale and conveyance of

the property hereinabove described and delivery to

the said party of the second part of possession of

all of said property and of the lands covered by

said lease, free and clear of all claims, demands,

liens and encumbrances, the said party of the sec-

ond part, if it elects to exercise the option herein

granted to it, agrees to pay therefor to the [41]

said party of the first part the sum of ten cents

per ton for all coal mined on said premises and

shipped therefrom, until the full sum of Twenty-

five Thousand ($25,000.00) Dollars has been so paid

to the party of the first part, such payments to be

made monthly within fifteen (15) days after the

close of the month. All payments to be made here-

under to the party of the first part may be so made
by depositing the same in the First National Bank
of Anchorage, Alaska, to the credit of the party

of the first part, and the party of the first part
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hereby appoints said bank as his agent to receive

and receipt for said sums. But it is agreed by and

between the parties hereto that as advance pay-

ments on the purchase price of said property the

party of the second part will pay to the party of

the first part the sum of One Thousand ($1000.00)

Dollars, on or before September 3, 1925, in lawful

money of the United States, and will further pay

for the benefit of said party of the first part to

Arthur Frame, a resident of Anchorage, Alaska,

the amount of judgment recovered by the said

Arthur Frame against the said party of the first

part on the 12th day of June, 1925, in the District

Court for the Territory of Alaska, Third Division,

in cause No.-C-470 of said Court, for the principal

sum of Nine Hundred Sixty and 33/100 ($960.33)

Dollars, together with interest thereon from Jan-

uary 1, 1925, at the rate of eight per cent (8%)
per annum, and the costs of said action, said judg-

ment directing the sale of some of the property

hereinabove described for the satisfaction of said

judgment. Upon the payment to the said Arthur

Frame of the amount of said judgment, with inter-

est and costs, the said party of the first part will

secure from the said Arthur Frame and file in court

a full release, satisfaction and discharge of said

judgment. And the said party of the second part

agrees to pay at the same time to the said Arthur
Frame, for the use and benefit of the party of the

first part, the sum of One Thousand ($1000.00) Dol-

lars due, or to [42] become due, to the said

Arthur Frame from the said party of the first part.

The said party of the second part shall have, and
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is hereby granted the right to withdraw and secure

from the Secretary of the Interior or from the

United States Land Office the sum of Pour Thou-

sand Four Hundred Dollars ($4,400.00) furnished

and deposited by the party of the first part to the

said Secretary of the Interior to or in the United

States Land Office as a cash bond or deposit re-

quired by the United States under the provisions of

said lease and the said party of the second part

shall furnish in lieu thereof such other bond as may

be required by and be acceptable to the said Secre-

tary of the Interior in the place and stead of the

cash bond or deposit so withdrawn; and upon the

withdrawal of said cash bond or deposit, if the

party of the second part is able to so withdraw

the same, the said party of the second part will

pay to the party of the first part the further sum

of Four Thousand ($4000.00) Dollars as advance

tonnage payments upon the purchase price of said

property under this agreement calculated as afore-

said at the rate of ten cents per ton on the coal

mined and shipped from said property. The party

of the second part will further pay for the benefit

of the party of the first part to certain persons who

have performed labor upon said property within

the last eighteen months and whose claims for such

labor have not been paid, their said claims in a sum
not to exceed Ten Thousand ($10,000.00) Dollars,

the same to be paid pro rata to said labor claimants

as follows, to-wit: The party of the second part

will pay to such claimants pro rata the sum of

twenty-five cents for each ton of coal mined on said

property and shipped therefrom as the same is
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mined and shipped; such payments shall be made

quarterly within thirty (30) days after the close of

each quarter; and such payments to be so made by

the party of the second part to said labor claimants

of twenty five cents per ton for each ton of coal

mined and shipped from said property shall be in

[43] addition to the tonnage payments to become

due hereunder to the said party of the first part or

to be paid to others for the use and benefit of the

said party of the first part. It is further agreed,

however, that if the said party of the first part shall

not be able to deliver free and undisputed posses-

sion of said property to the said party of the second

part on or before September 2, 1925, then and in

that event the said party of the second part shall

not be obliged by reason of anything herein con-

tained, to pay or discharge any of said labor claims

or to make any payments of any kind or nature

therein, and the provisions thereof as to the pay-

ment of said labor claims shall be null and void, but

otherwise the contract shall remain of full force and

effect. Nor shall the party of the second part in

any event be obliged to pay more than $10,000.00

on said labor claims.

All payments to come due hereunder to the said

party of the first part may be made in advance of

their due dates, and when so paid in advance shall

be credited and applied on the amounts otherwise

thereafter to become due. It is understood and

agreed that the sum of $25,000.00 is the total sum
to be paid to the party of the first part, or for his

use or benefit, hereunder, and that said sum includes
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the sum of $4,400.00 expected to be obtained from

the Secretary of the Interior, but if not obtained,

the said party of the first part shall nevertheless be

paid hereunder the full sum of $25,000.00. Said

sum of $4,400.00 furnished as a cash bond, to the

Secretary of the Interior by the party of the first

part, is hereby assigned to the party of the second

part.

IT IS FURTHER AGREED that the said party

of the first part will pay and discharge without cost

or charge to the party of the second part any and

all legal claims or demands upon or against the

property hereinbefore described, or the right to use,

work or operate the same, except as to the labor

claims in the maximum sum of $10,000.00 [44]

payment of which is hereby agreed to be made by

the party of the second part.

IT IS FURTHER AGREED AND UNDER-
STOOD that this is an option and not a contract of

purchase and sale and that time is the essence

hereof; and if the party of the second part shall

fail or neglect to pay any of the sums herein agreed

to be paid by the party of the second part within

thirty days after the due date thereof, then and

in that event the party of the first part may declare

a forfeiture and termination of this contract, re-

taining all sums theretofore paid to him upon the

purchase price of said property as rentals and liqui-

dated damages and the same shall be the full mea-

sure of damages of the party of the first part

against the party of the second part for failure or
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neglecl to comply with any of the terms, provisions

or conditions of this contract.

It is fully understood and agreed that the pay-

ment of all sums by the party of the second part

hereunder and its performance of the other terms

and conditions of this contract is entirely optional

with the party of the second part subject, however,

to the penalty of forfeiture. In the event of the

forfeiture of this option contract by reason of the

default of the party of the second part, the party

of the second part shall and will immediately re-

assign and redeliver said lease and all of the re-

mainder of said property to the said party of the

first part and this contract shall thereupon become

null and void.

This contract is assignable by the party of the

second part and the same shall inure to the benefit

of and descend to and become binding upon the

heirs, executors and administrators, successors and

assigns of the respective parties hereto.

IN WITNESS WHEREOF the said party of

the first part has hereunto set his hand and seal

and the said party of the second part has caused

these presents to be executed on its behalf by its

duly authorized [45] officer and its corporate

seal to be hereunto affixed on the day and year first

above written.

BRUNO AGOSTINO, (Seal).

Party of the First Part.

ALASKA MATANUSKA COAL COMPANY,
By HARTLEY HOWARD,

Its Vice-President.
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Executed in the presence of:

D. B. CHACE.
A. J. DIMOND.

United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY that on this 13th day of

June, 1925, personally appeared before me, the un-

dersigned, a notary public in and for the Territory

of Alaska, Bruno Agostino, to me known to be the

identical person named in and who executed the

within and foregoing instrument, and acknowledged

to me that he signed and sealed the same freely and

voluntarily for the uses and purposes therein men-

tioned.

Also appeared before me Bartley Howard to me

personally known, and to me known to be identical

individual who executed the foregoing instrument

as vice-president of Alaska Matanuska Coal Com-

pany, a corporation, and for and on behalf of said

corporation, and acknowledged to me that he exe-

cuted the same freely and voluntarily and as the

free act and deed of said corporation.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed my notarial seal this the day

and year in this certificate first above written.

[Notary Seal] ANTHONY J. DIMOND,
Notary Public for the Territory of Alaska.

My commission expires Feb. 13, 1929. [46]
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EXHIBIT "B."

ASSIGNMENT.

KNOW ALL MEN BY THESE PRESENTS:
That I, BRUNO AGOSTINO, a resident of An-

chorage, Alaska, in consideration of the sum of

one hundred ($100.00) Dollars and other valuable

consideration to me in hand paid by ALASKA
MATANUSKA COAL COMPANY, a corporation

organized and existing under the laws of the Terri-

tory of Alaska, the receipt of which is hereby ac-

knowledged, do by these presents sell, assign, con-

vey, transfer and set over unto the said ALASKA
MATANUSKA COAL COMPANY that certain

lease granted by the United States by and through

the Secretary of the Interior to me, the said Bruno

Agostino, on and under date of May 5, 1922, giving

me the right to work, mine and operate under the

terms and conditions therein expressed, those cer-

tain lands commonly known as Unit No. 1 of the

Matanuska Coal Fields, situated in the Territory of

Alaska, and described as follows, to wit

:

The Southeast Quarter (SE.i/4) of Section 28,

and the Southwest Quarter (SW.1
/^) of Section

27, Township 19 North, Range 2 East, Seward

Meridian, designated as Block Number One (1)

of the Matanuska Coal Fields, Serial Number

05236, Anchorage Land Office.

TOGETHER WITH ALL of my rights, claims

and privileges of every kind and nature by, through

or under said lease, together with all of my right,
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title, interest, claim and demand, both legal and

equitable, of, in and to the lands in said lease de-

scribed, and together with all other property, ma-

chinery, tools, improvements and equipment situate

upon said lands or therewith connected or used ; all

free and clear of and from all adverse claims, de-

mands, liens and encumbrances. This assignment,

and conveyance, however, is subject to the approval

of the Secretary of the Interior.

IN WITNESS WHEREOF I have hereunto set

my hand and seal on this 13th day of June A. D.

1925.

BRUNO AGOSTINO. (Seal) [47]

Executed in the presence of:

D. B. CHACE.
A. J. DIMOND.

United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY that on this 13th day of

June 1925, before me, the undersigned, a notary

public in and for the Territory of Alaska, person-

ally appeared Bruno Agostino, to me known to be

the identical person described in and who executed

the within and foregoing instrument and acknowl-

edged to me that he signed and sealed the same

freely and voluntarily for the uses and purposes

therein mentioned.
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IN WITNESS WHEREOF I have hereunto set

my hand and affixed my notarial seal this the day

and year in this certificate first above written.

[Notary Seal] ANTHONY J. DIMOND,
Notary Public for the Territory of Alaska.

My commission expires Feb. 13, 1929. [48]

[Title of Court and Cause.]

ANSWER OF BRUNO AGOSTINO, ONE OF
THE ADDITIONAL DEFENDANTS, TO
ANSWER OF HENRY DeJOHN HEREIN.

Comes now Bruno Agostino, one of the additional

defendants in the above-entitled action, appearing

voluntarily, and for answer to the affirmative de-

fense contained in the answer of Henry DeJohn
and his co-defendants filed herein, and for the pur-

pose of asserting the right of this defendant to the

property involved herein, alleges, admits and denies,

with respect to said answer as follows

:

I.

As to Paragraph IV of said answer this defend-

ant denies that said Henry DeJohn and his co-

defendants each contributed about $1000 to this

defendant, and alleges thai the amounts contributed

for the benefit of the B. A. Moose Creek Coal Com-
pany by each of the partners thereto are set forth

in the contorct attached to said answer and marked
Exhibit "A," as credits to be given upon the return
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of the bond therein mentioned on page 6 thereof;

denies that this defendant was ever during the ex-

istance of the B. A. Moose Creek Coal Company

solely an equitable owner in said lease, but alleges

that he was the legal owner as well as the equitable

owner and holder thereof ; and this defendant alleges

that he has no knowledge or information sufficient to

form a belief as to whether Adam Colonello, Frank

Colobufalo and S. L. Ruath appointed in writing

said Henry Dejohn as their agent or trustee and

therefore denies the same. [49]

II.

That this defendant admits the allegations in

Paragraph V of said answer contained, save and

excepting the allegation as to appointment of said

Henry Dejohn by power of attorney, as the agent

of the co-defendants of said DeJohn, and the allega-

tion that said Bank of Alaska acted as the agent

and representative of said Henry DeJohn and his

said co-defendants, or any of them; and this de-

fendant alleges that, wiiile said bank had authority

to act as the said agent, it never was called upon

and never did so act.

III.

Admits all of the allegations in Paragraph VI
contained, save and except that for the purpose of

carrying out the provisions of said lease said con-

tract was entered into with said Henry DeJohn,

individually, and in no way recognized the rights,

if any, of the co-defendants of said Henry Dejohn.
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IV.

Admits all of the allegations in Paragraph VIII

contained, save and except that the trust relation of

this defendant to said Henry DeJohn and his co-

defendants was and is that provided for in said con-

tract, and none other.

V.

As to Paragraph IX of said answer this defend-

ant admits that as between this defendant and said

Henry DeJohn, said DeJohn has held the exclusive

possession of said property mentioned until he de-

livered over the posession thereof to the receiver of

said court on June 12th, 1925, and, during said

period operated said property as a coal mine, and

that the authority for such use and occupation was

derived from said contract, and was for the benefit

of this defendant and said DeJohn, but specifically

denies that said use and occupation has been pur-

suant to the terms, conditions and requirements of

said contract, and, that said DeJohn, or his co-de-

fendants, [50] or any of them, have performed

all of the requirements of said contract, or have sub-

stantially performed said contract, and that said

contract has been at all times and now is in force

and effect in such respect.

VI.

As to Paragraph X of said answer this defend-

ant alleges that said Henry DeJohn was, in part,

responsible for the financial difficulties therein re-

tered to, and in violation of the express provisions

and inhibition of said contract, did, on the 1 lit h day
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of June, 1925, secure the appointment of a receiver

by said court with express authority to take poses-

sion of and to operate said coal mine and unit and

the personal property thereon for the sole purpose

of paying the debts and financial obligations so in-

cured by said Henry DeJohn, in connection with his

co-defendants, all in violation of the rights of this

defendant, and contrary to law.

VII.

As to Paragraph XI of said answer this defend-

ant admits all the allegations therein contained,

save and except that as to whether said receivers ap-

pointed by said Court have complied with the terms

of said lease and the rules and regulations of the

Department of the Interior relating thereto, this

defendant has no knowledge or information suffi-

cient to form a belief, and therefore denies the same.

VIII.

As to Paragraph XII of said answer this defend-

ant alleges that said assignment therein mentioned

was not received by plaintiff in violation of the

rights of said Henry DeJohn under said contract,

and w^as not so made by this defendant, and that

said lease was not and never has been held in trust

by plaintiff for the benefit of said Henry DeJohn,

but has been held in trust for the benefit of this

defendant, all as set forth in the further and af-

firmative answer of [51] this defendant, herein-

after set forth; and that as to the rights claimed

by the co-defendants of said Henry Dejohn, this
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defendant say- he has no knowledge or information

sufficient to form a belief, and therefore denies the

same.

IX.

As to Paragraph XIII of said answer this de-

fendant denies the trust alleged in the first part

thereof, and as to the rest of said paragraph this

defendant alleges that he has no knowledge or infor-

mation sufficient to form a belief, and therefore de-

nies the same.

X.

Answering the allegations of Paragraph XIV of

said answer this defendant alleges that he has no

knowledge or information sufficient to form a belief

as to whether plaintiff did, or how or why it secured

the lease alleged to have been issued on Feb. 19th,

1927, and therefore denies the same ; and specificfly

denies that plaintiff received or holds said lease for

the use and benefit of said Henry DeJohn, or his

co-defendants, or any of them, and that, upon the

termination of said receivership, said Henry De-

John, or his co-defendants, or any of them are en-

titled to the posession of said property therein men-

tioned, or any of it.

XI.

Answering Paragraph XV of said answer this

defendant admits that the rights of none of the

parties to this action, so far as the issues in this suit

are concerned, have been adjudicated by the Depart-

ment of the Interior, and alleges that said Depart-

ment of the Interior is qoI a duly organized and

qualified tribunal to adjudicate said rigid-.
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For a further and affirmative defense to the an-

swer of defendant Henry DeJohn and the matters

and things therein set up in [52] contravention

of the rights of this defendant and to the claims of

the said co-defendants of said Henry DeJohn, Adam
Colonello, Frank Colobu/alo and S. L. Ruath, this

defendant alleges:

I.

That on the 31st day of October, 1923, this defend-

ant entered into a contract in writing with said

Henry DeJohn, under and by the terms of which

this defendant delivered over to said DeJohn the

possession of Unit No. 1, coal lands on Moose Creek,

Matanuska Coal Field, Alaska, and all personal

property situate thereon in consideration of the

promise and agreement of said DeJohn to pay to

this defendant one-fifth (1/5) of the net proceeds

resulting from the mining, transporting and mark-

eting of the coal taken therefrom by said DeJohn.

That, under the terms of said contract, accountings

wTere to be made to the Bank of Alaska, of Anchor-

age, Alaska, each month of the expenses of operat-

ing, the proceeds derived from the sale of coal

and of said operations under said contract, and said

bank was to audit said accounts, make reports

thereof to the parties to said contract, and dis-

tribution of the profits derived from said mining

operations.

That said mining operations were to be conducted

at the sole charge and expense of said DeJohn, who

agreed to comply with the terms of the lease of said

coal land from the United States to this defendant,
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and the rules and regulations of the Secretary of

the Interior relating thereto, to promptly pay all

rents and royalties due or becoming due from this

defendant to the United States under the terms

of said lease, and to protect the same and the posses-

sion of this defendant as the lessee of the United

States from all claims and demands of third persons

resulting from the mining operations of said De-

John, and from forfeiture to the United States for

failure to [53] comply with the terms of said

lease.

That that said DeJohn assumed, and agreed to

pay, within a reasonable time, certain debts of the

B. A. Moose Creek Coal Company, a partnership

composed of this defendant, said Henry DeJohn

and his co-defendants above named, theretofore

operating a coal mine upon said unit, in the sum of

$1783.40, more specifically set out in said contract.

That said contract, or the rights and priv6lec?ges

thereunder, should not be assigned without the

written consent of this defendant; and that upon

a breach of said contract by said Henry DeJohn

and claim thereof and demand in writing for poses-

sion, said Henry DeJohn would deliver over to this

defendant the posession thereof without recourse to

law.

That as a further consideration for said contract,

this defendant, at the time of the execution thereof,

assigned to said DeJohn the sum of $2400.00 belong-

ing to this defendant and deposited with the Secre-

tary of the Interior as part of a bond required of

this defendant upon the issue of said lease.
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That ac copy of said contract is set out in the an-

swer of said Henry DeJohn and marked exhibit

"A," to which reference is hereby made.

II.

That this defendant has fully kept and performed

all the terms, conditions and requirements of said

contract by him to be kept and performed.

III.

That defendant Henry DeJohn has failed to keep

and perform the terms and conditions of said con-

tract by him to be kept and performed as follows,

to wit:

a. No accountings have been made by said De-

John to said Bank of Alaska, as provided in said

contract, or at all; and said DeJohn [54] has

withdrawn his account of said mining operations

from said Bank of Alaska and has placed said ac-

count in some other bank. That this defendant has

in this manner been deprived of reports and in-

formation concerning the operation of said mine

and the compliance of said DeJohn with the pro-

visions of said contract in respect to the payment

of profits, the payment of rents and royalties, and

other matters of information provided for by said

contract, and necessary for the protection of said

lease, to the damage of this defendant.

b. That said DeJohn has failed to comply with

the terms and requirements of said lease and the

rules and regulations of the Secretary of the In-

terior with respect to the payment or labor, and has
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permitted a large indebtedness for labor to accrue

in the operation of said mine; has permitted suits

to be instituted and judgments to be entered for

said labor accounts; has secured the appointment of

a receiver in said suits by this court, and has de-

livered over i«» the possession of said receiver said

unit and the personal property situate thereon for

the purpose of securing the payment of said judg-

ments thru the operation of said mine by said re-

ceiver, who has continued in posession and operated

said mine for nearly three years without making

any accounting to this defendant, and in violation

of the rights of this defendant; has voluntarily

excluded himself from the posession of said unit

and the personal property situate thereon, and from

all control thereof, contrary to the provisions of

said contract and without the knowledge or consent

of this defendant; and without making provision

for the carrying out of the terms and conditions of

said contract; has repudiated and abandoned said

contract, in violation of the terms of said contract,

and without the return of said property to this

defendant as therein provided, and has failed to

protect the po.srssion of this defendant, as lessee of

the United States; has secured the commission of

a violation of the plain provisions of said [55]

lease by removing the posession of said unit from

the lessee thereof, and his privies, and the delivery

of the posession to a stranger to said lease, without

the consent of the Secretary of the Interior, and has

placed the Lease of this defendant in a position to

be forfeited to the United States for failure to com-
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ply with the provisions thereof, all to the damage

of this defendant in the sum of $10,000.00.

That said Henry DeJohn has failed to protect

said lease and the possession of this defendant;

and on the 1st day of July, 1925, this defendant,

in order to protect said lease and his posession of

said property, was compe/ed to pay to the United

States the sum of $160.00 for rent of said Unit No.

1, then due and unpaid, which said sum was agreed

to be paid by said DeJohn under the provisions of

said contarct.

c. That said Henry DeJohn has failed to pay

the debts of the B. A. Moose Creek Coal Company

in the sum of $1783.40, or in any sum whatever,

all as provided for in said contract, and as assumed

and agreed to be paid by said DeJohn, and that

more than a reasonable time has elapsed for the

payment of said debts.

d. That on or about the 3d day of August, 1925,

this defendant filed a suit in the above-entitled court

against said DeJohn and served upon said Henry

DeJohn a summons and complaint notifying said

DeJohn of his election to terminate said contract for

a violation by said DeJohn of the terms and con-

ditions thereof, and his demand for the posession

thereof, and that said DeJohn did not then, or at

the expiration of 30 days thereafter, nor has said

DeJohn at any time delivered over the posession of

said property to this defendant.

e. And this defendant further alleges that at no

time has said DeJohn rendered any report to this

defendant of the receipts and expenses of his min-
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ing operations upon said unit, or of any profits

derived therefrom, as provided by said contract, or

at all, and that [56] at no time has said DeJohn

paid any money to this defendant as profits result-

ing from said mining operations, and that this

defendant has no knowledge upon these matters

respecting said mining operations.

f. That said receivership was created, E. L.

Bedell, the first receiver appointed, and posession

of said property, real and personal, delivered with-

out the knowledge or consent of this defendant;

that at the time of the creation of said receivership

this defendant was the legal and equitable owner

and holder of said lease, of which fact said receiver

had notice; that said receiver has held possession of

said unit and operated a mine thereon for nearly

three years, without authority from this defendant,

and without the consent of the Secretary of the In-

terior, and that notwithstanding this fact this de?

fendant has been held accountable to the United

States for compliance with the provisions of said

lease, and that by reason thereof, and thru no

fault of this defendant, said lease has been and is

now subject to forfeiture to the United States.

That at the time of the creation of said receiver-

ship this court had no jurisdiction of the person

of this defendant or the subject matter of this suit,

and that said receivership has been and is with-

out authority of law, and that no application of

the funds accumulated by said receivers^ can be

made to the payment of debts created by said Henry

DeJohn, and associates.
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That said receivership has accumulated a con-

siderable fund, alleged to be between $20,000.00

and $30,000.00, and that said money is a trust fund

in said receivership held by said receiver for the

use and benefit of this defendant, the lessee of said

Unit No. 1, and the rightful owner of said lease;

and said receiver is without any authority to dis-

burse said fund, [57] except according to law,

and the rights of the parties to this suit.

That said receivership so created, and said re-

ceivers whose appointment has been so secured by

said Henry DeJohn, has not been done pursuant

to said contract of October 31st, 1923, whereby said

DeJohn secured the posession of said property, but

in violation thereof, and of the conditions therein

reserved for the benefit of this defendant, and said

receivers have not been authorized to, and have not

undertaken to carry out the conditions of said con-

tract reserved for the benefit of this defendant ; and

said receivership has been destructive of the spirit

and purpose of said contract; of the rights of the

lessee of said unit, of the merest of the United

States in said coal land, and for the sole purpose

of satisfying the claims of strangers to the parties

interested in said land and the title thereto, and

without claim of right to the enforcement of any

lien thereon.

g. That said receivership should be dissolved,

said receiver discharged, said property returned to

this defendant, who is the lessee thereof from the

United States and entitled to the posession thereof,

and said receivership fund, the proceeds of coal
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mined from the property of this defendant, returned

to him.

h. That said receivership was not created for the

purpose of preserving or perpetuating any rights

in said property held by said Henry DeJohn, but

in contravention of said rights, and for the purpose

of impressing upon said property the burden of the

payment of claims of persons having no invest

in or rights to said property, or claims thereupon

subject to the cowizance of of a court of law or

equity, and was unauthorized by law and against

equity and good consience, and subversive to the

rights of those who, under said contract, had the

right to look to said property for the payment of

money therein provided to be paid. [58]

i. That said Henry DeJohn, Adam Colonello,

Frank Colobufalo and S. L. Ruath, theretofore

operating said property under the firm name of

Premier Coal Mining Company are and were in-

solvent and the only asset held by said firm was

the right, thru said Henry Dejohn, to mine coal

from said unit under the contract with this defend-

ant, and the creation of said receivership was sub-

versive and destructive of the rights of the creditors

of said firm, including said judgment creditors, to

have the assets of said firm conserved for the bene-

fit of said creditors.

1. WHEREFORE, this defendant prays: That

an accounting be had between this defendant and

said Henry DeJohn of his mining operations under

said contract, and, if it shall be determined that

during any month profits accrued, that said profits
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be applied pursuant to the requirements of said

contract.

2. That this defendant have judgment against

said Henry DeJohn for the sum of $160.00, rent

paid to the United States to protect the lease of

this defendant about July 1st, 1925, with invest

thereon.

3. That said contract of October 31st, 1923, be-

tween this defendant and said Henry DeJohn, be

declared forfeited and terminated so far as any

rights thereunder accruing to said Henry DeJohn,

and that said Henry DeJohn be ordered and di-

rected to deliver over the posession of said unit and

the personal property thereon at the time of the

execution of said contract to this defendant, pro-

viding said property shall, upon the termination of

said receivership, come into the posession of said

Henry Dejohn.

4. That said Henry DeJohn, Adam Colonello,

Frank Colobufalo, and S. L. Ruath, and each of

them, be restrained by the order of the Court from

in any manner occupying the buildings upon or any

part of said unit or [59] in any manner inter-

fering with the pos^ssion of said unit and said

personal property by this defendant.

5. That said receivership be dissolved, said re-

ceiver be discharged, and directed to return said

unit and said personal property to this defendant,

the lessee thereof, from whom posession was taken.

6. That the profits from the mining operations

heretofore conducted by said receiver be declared a

trust fund in the hands of said receiver, for the
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benefit of this defendant, the owner of said lease

and the person entitled to the pos^ssion of the same

and of said property; and that, upon the discharge

of said receiver, he be directed to pay said money

in said fund to this defendant.

7. That this defendant be allowed a reasonable

attorney fee for his necessary expense of counsel to

defend his rights to the property involved in this

action, with his costs of suit, and such other relief

as to the Court may seem just and e equitable.

ARTHUR G. THOMPSON,
E. P. KRUEGER,

Attorneys for Bruno Agostino.

Territory of Alaska,

Anchorage Precinct,—ss.

Arthur G. Thompson, being first duly sworn, on

oath deposes and says: That he is one of the attor-

neys for Bruno Agostino, the above-named addi-

tional defendant in the above-entitled action; that

all the material allegations of the above answer to

the affirmative defense of Henry DeJohn, Adam
Colonello, Frank Colobu/alo, and S. L. Ruath are

within the personal knowledge of deponant; that

this verification is made by deponant for the

reason that said Bruno Agostino is more than 100

miles from [60] Anchorage, Alaska, to wit, at

the coal mine of the Healy River Coal Corporation,

near Healy, Alaska, that said Bruno Agostino is

a laboring man and is employed as a miner at the

coal mine of said coloration; that no officer quali-

fied to administer an oath resides or is present at
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said mine, or in the vacinity thereof; that said

Agostino would jeopardize his job at said mine if

he should leave for the purpose of appearing before

such an officer to verify this answer; that deponant

has read the above and foregoing answer, knows

the contents thereof, and that he believes the same

to be true.

ARTHUR Qt. THOMPSON.

Subscribed and sworn to before me this 6th day

of June, 1928.

[Notarial Seal] CONSTANCE WANAMAKER,
Notary Public.

My com. expires July 31st, 1931.

Receipt of a copy of the foregoing answer, and

due and timely service thereof, is hereby acknowl-

edged this 7th day of June, 1928.

HARRY F. MORTON,
Attorney for E. R. Tarwater, Receiver, Defdt.

[Endorsed] : Filed Jun. 7, 1928. [61]

[Title of Court and Cause.]

SEPARATE ANSWER OF E. R. TARWATER,
RECEIVER, ONE OF THE ADDITIONAL
DEFENDANTS.

Comes now R. E. Tarwater, receiver of the Pre-

mier Coal Mining Company, a copartnership, one of

the additional defendants named in the above-

entitled action, and, answering the plaintiff's com-
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plaint bringing in additional defendants, admits,

denies and alleges as follows, to wit:

I.

Answering the matters and things alleged and set

forth in Paragraph I of plaintiff's said complaint,

this answering additional defendant says that he

has not sufficient information upon which to form

a belief in the premises, and therefore denies the

same and the whole thereof.

II.

Answering the matters and things set forth and

alleged in Paragraph II of said complaint, this

answering defendant admits the same, save and exn

cept the following allegations contained at end of

said paragraph, to wit: "and ever since has held,

and now holds the same as such receiver of said

court," which allegations this answering defendant

hereby expressly denies. [62]

III.

As to the matters and things alleged and set forth

in Paragraph III of said complaint, this answering

defendant admits the same, save and except so much
thereof as alleges that the defendant, A. H. Mc-
Donald, now holds the premises therein described

as the receiver of this court, which allegation, so

contained in said paragraph of said complaint,

this answering defendant hereby expressly denies.

IV.

Answering the matters and things set forth and
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alleged by plaintiff in Paragraph IV of his said

complaint, this answering defendant admits the

same and the whole thereof.

V.

As to the matters and things set forth and

alleged in Paragraph V of plaintiff's said com-

plaint, this answering defendant avers that he

has not sufficient information upon which to form

a belief with reference thereto, ancl therefore denies

the same and the whole thereof.

VI.

As to the matters and things set forth and

alleged in Paragraph VII of plaintiff's said com-

plaint, this answering defendant avers that he

has not sufficient information upon which to form

a belief with reference thereto, and therefore denies

the same and the whole thereof.

VII.

Answering the matters and things set forth and

alleged in Paragraph VIII of plaintiff's said com-

plaint, this answering defendant denies the same

and the whole thereof.

VIII.

Answering the matters and things set forth and

alleged [63] in Paragraph IX of plaintiff's said

complaint, this answering defendant avers that he

has not sufficient information upon which to form

a belief with reference thereto and therefore denies

the same and the whole thereof, save and except
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that this answering defendant expressly denies that

he wrongfully withholds the possession of premises

described in plaintiff's said complaint, in utter dis-

regard of plaintiff's rights and privileges under

the terms and provisions of said lease, or at all.

IX.

Answering the matters and things set forth and

alleged in Paragraph XIII of plaintiff's said com-

plaint, this answering defendant denies the same

and each and every allegation therein contained

and the whole thereof.

X.

Answering the matters and things alleged and set

forth in Paragraph XIII1
/*?, this answering defend-

ant admits the same.

XI.

Answering the matters and things set forth and

contained in Paragraph XIV in plaintiff's said

complaint, this answering defendant denies each

and every allegation therein contained, save and

except that this answering defendant admits that

during the receivership therein mentioned certain

quantities of coal have been mined, sold and de-*

livered from unit number one therein referred to.

XII.

Answering the matters and things set forth and

contained in Paragraph XV of said complaint, this

answering defendant denies the same and the whole

thereof.
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FIRST AFFIRMATIVE DEFENSE.

And for a further answer and affirmative defense

to [64] plaintiff's complaint herein, this answer-

ing defendant alleges:

I.

That on the 5th day of November, 1926, A. H.

McDonald was appointed, by an order of the above-

entitled court, for that purpose duly made and

entered in a certain action in said court then pend-

ing, entitled, "Pacifico Bizzarri, Plaintiff, vs. Henry

DeJohn, Adam Colonello, Frank Colobuffalo and

S. L. Ruath, Copartners Trading Under the Firm

Name and Style of Premier Coal Company, De-

fendants," and numbered A.-482 in said court, re-

ceiver of the property, equitable interests, rights

and things in action of the said defendants, with

the usual powers of receivers in such cases; that by

the said order of the said court the said A. H. Mc-

Donald, as such receiver, was directed, after his

qualification, to continue the business of mining

and selling coal from the leased property held by

the defendants upon a lease from the United States

until the further order of the Court.

II.

That the said A. H. McDonald, as such receiver,

under and by virtue of the authority aforesaid,

took possession of a coal mine operated theretofore

by the said defendants on Coal Leasing Unit No. 1,

Matanuska Coal Fields, Alaska, and thereafter,

and until about the 1st day of March, 1928, operated
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the said coal mine, and as receiver aforesaid con-

ducted the business of mining and selling coal, as

directed and authorized by the said order of said

court.

III.

That about the 1st day of March, 1928, the said

A. H. McDonald, tendered to the said Court, his

resignation as such receiver, which resignation was

accepted by the Court; that thereupon, and about

the 1st day of March, 1928, the defendant, [65]

E. R. Tarwater, was appointed receiver of the prop-

erty, equitable interests, rights and things in action

of the said defendants in Cause No. A.-482 afore-

said, and having qualified as such receiver, then

became, ever since has been, and now is such re-

ceiver.

IV.

That at the time of the appointment of the said

receiver, to wit, on November 5th, 1925, the plaintiff

corporation did not have, nor did it assert, any

right, title or interest in or to the said Coal Leasing'

Unit No. 1, the subject matter of this suit, but said

plaintiff claims to have acquired some such right,

title or interest in, and the right to possession of,

the said Coal Leasing Unit No. 1, on and subsequent

to the 19th day of February, 1927, and while said

Coal Leasing Unit No. 1 was in the possession and

under the control of this Honorable Court.

V.

That during all the times hereinabove mentioned,

this answering defendant and his predecessor in

office, as receivers aforesaid, were officers of this
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Honorable Court, subject to the orders of this Court

with reference to the custody, management, opera-

tion, and dispositions of said Coal Leasing Unit No.

1, and this answering defendant now is such officer

of this court and the custodian of the said Coal

Leasing Unit No. 1, subject to such orders of this

Honorable Court.

VI.

That this answering defendant had not, at the

time of the commencement of this suit, completed

the trust and duty imposed upon him by this Honor-

able Court as receiver of this court and holds the

said Coal Leasing Unit No. 1 subject to such dis-

position as the Court may order. [65a]

SECOND AFFIRMATIVE DEFENSE.

And for a further answer and second affirmative

defense to plaintiff's said complaint, this answer-

ing defendant alleges:

I.

This answering defendant reiterates the matters

and things set forth and alleged in Paragraphs I,

II and III of his first affirmative defense herein-

above contained, as fully and to the same extent

and purpose as if the same were written herein.

II.

That after the commencement of the said suit

hereinabove mentioned, beinfr Cause No. A.^82
aforesaid, and before the determination thereof, the

plaintiff of llie within action, the Alaska Matanuska

Coal Company, a corporation, intervened in said
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suit to liquidate its rights claimed by it herein,

and by such intervention then became, ever since

has been, and now is one of the parties to the said

suit.

III.

That the said suit, to wit, Cause No. A.-482 afore-

said, has never been determined and is now pending

in this Honorable Court, and the same is a suit

between the same parties, involving the same sub-

ject matter as the present suit herein this action is

filed.

THIRD AFFIRMATIVE DEFENSE.
Further answering plaintiff's said complaint and

as a third affirmative defense thereto, this answer-

ing defendant alleges:

I.

This answering defendant reiterates the matters

and things set forth and alleged in Paragraphs I,

II. and III of his first affirmative defense herein-

above contained, as fully and to the same extent

and purpose as if the same wyere written herein.

[65b—66]
II.

That this defendant, as receiver aforesaid, has

no interest in the subject matter of this suit, but

is merely the legal custodian of Coal Leasing Unit

No. 1, described in plaintiff's said complaint, the

subject mallei- of this suit, which Coal Leasing

Unit No. 1 is in the custody and under the control

of this Honorable Court as hereinabove stated.

WIIEKKKORK, this answering defendant prays

that plaintiff take nothing by its complaint herein
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against him; that he be permitted to go without

day; and that he have and recover of and from

the plaintiff, his costs and disbursements herein

had and expended.

HARRY F. MORTON,
Attorney for E. R. Tarwater, Receiver, One of the

Additional Defendants.

United States of America,

Territory of Alaska,—ss.

E. R. Tarwater, being first duly sworn, on his

oath deposes and says: That he is the receiver of

the Premier Coal Mining Company, a copartner-

ship, and is one of the additional defendants named

in the above-entitled action; that he has read the

above and foregoing separate answer, knows the

contents thereof, and the same is true as he verily

believes.

E. R. TARWATER.

Subscribed and sworn to before me this 3d day

of November, 1928.

[Notarial Seal] HARRY F. MORTON,
Notary Public for Alaska.

My commission expires May 10, 1932.

Receipt of a copy of the foregoing answer and

due and timely service thereof is hereby acknowl-

edged this 7th day of November, 1928.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino. [67]
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Receipt of a copy of the foregoing answer and

due and timely service thereof is hereby acknowl-

edged this 12th day of November, 1928.

L. V. RAY,
Attorney for Plf.

[Endorsed] : Filed November 12, 1928. [68]

[Title of Court and Cause.]

REPLY OF ADDITIONAL DEFENDANTS,
FRANK COLOBUFFALO AND ADAM
COLONELLO (BY JOE RENO, HIS
GUARDIAN), INDIVIDUALLY AND ON
BEHALF OF THE PARTNERSHIP FIRM
OF HENRY DeJOHN, ADAM COLO-
NELLO, FRANK COLOBUFFALO AND
S. L. RUATH, COPARTNERS TRADING
UNDER THE FIRM NAME AND STYLE
OF PREMIER COAL MINING COMPANY,
TO ANSWER OF BRUNO AGOSTINO,
ADDITIONAL DEFENDANT.

Comes now Frank Colobuffalo and Adam Colo-

nello (by Joe Reno, his legal guardian) in their

individual capacity and on behalf of the partner-

ship firm consisting of Henry DeJohn, Frank (
1

olo-

buffalo, Adam Colonello and S. L. Buath, copart-

ners trading under the firm name of Premier Coal

Mining Company, and replying to the new matter

and the further affirmative defense of the additional
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defendant, Bruno Agostino, allege and state as fol-

lows :

I.

These additional defendants admit Paragraph I

of said further affirmative defense of said addi-

tional defendant, Bruno Agostino.

II.

These additional defendants admit the allegations

of Paragraph 2 of said further and affirmative de-

fense of the said additional defendant.

III.

Reply to Paragraph 3 of said further and

affirmative defense, these additional defendants

deny that Henry DeJohn sought the intervention

of the court in said action as therein alleged or at

all and admit, however, the institution of the suit

as therein alleged; admit that a receiver was ap-

pointed; deny that such appointment was made

without the knowledge of Bruno Agostino; admit

that receiver appointed [69] by the Court took

possession of the property as in said paragraph re-

ferred to and deny each and every other allegation

in said paragraph contained and each and every

part thereof.

IV.

These additional defendants admit Paragraph

IV of said further and affirmative defense of said

Bruno Agostino.

V.

Replying to Paragraph V, these defendants ad-
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mit the entering- into of a contract between plain-

tiff and Bruno Agostino which had for its purpose

the acquirement of and for the plaintiff of the in-

terest of Bruno Agostino but that they deny suffi-

cient knowledge or information upon which to form

a belief as to the exact nature of the said contract

between the plaintiff and said Bruno Agostino and

demand strict proof thereof.

VI.

Reply to Paragraph VI of said further and

affirmative defense these additional defendants deny

all knowledge or information sufficient to form a

belief as to the truth or falsity of the allegations

thereof and demand strict proof of the truth

thereof.

VII.

Replying to Paragraph VII of said further and

affirmative defense these additional defendants deny

all knowledge or information sufficient to form a

belief as to the truth or falsity of the allegations

thereof and demand strict proof of the truth

thereof.

VIII.

Reply to Paragraph VIII of said further and

affirmative defense these additional defendants deny

all knowledge or information sufficient to form a

belief as to the truth or falsity of the allegations

thereof and demand strict proof of the truth

thereof.

IX.

Replying to Paragraph IX of said further and
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affirmative defense these additional defendants deny

all knowledge or information sufficient to form a

belief as to the truth or falsity of the allegations

[70] thereof and demand strict proof of the truth

thereof.

X.

Replying to Paragraph X of said further and

affirmative defense these additional defendants

deny all knowledge or information sufficient to

form a belief as to the truth or falsity of the alle-

gations thereof and demand strict proof as to the

truth thereof.

XI.

Replying to Paragraph XI of said further and

affirmative defense these additional defendants ad-

mit that on June 13th, 1925, a receiver had been

appointed in the suits mentioned in said paragraph,

admit the directions and authorizations on the part

of the court as therein set forth; admit said suits

were brought to recover various sundry claims and

demands; admit the entry of judgment in the ap-

proximate amount as stated therein; but deny all

other allegations contained in said paragraph and

each and every part thereof.

XII.

Replying to Paragraph XII of said answer and

affirmative defense, these additional defendants ad-

mit that Henry DeJohn is and had been for a long

time prior to the appointment of the receiver as

in said paragraph referred to, in possession of

said property in said paragraph referred to; ad-
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mit that Bruno Agostino at a date now not exactly

known to these additional defendants, instituted a

suit against Henry DeJohn, presumably and osten-

sibly to endeavor to recover possession of said

property; admit that said suit was subsequently

dismissed; admit that the defendants named in

said suit claim, assert, and still assert a right to the

possession of said property but deny each and every

other allegation contained in said paragraph and

each and every part thereof.

XIII.

Replying to Paragraph XIII of said further and

affirmative defense these additional defendants deny

all knowledge or information sufficient to form a

belief as to the truth or falsity of the allegations

thereof and demand strict proof of the truth

thereof. [71]

XIV.

Replying to Paragraph XIV these additional

defendants deny all knowledge or information suffi-

cient to form a belief as to the truth or falsity of the

allegations therein contained.

XV.
Replying to Paragraph XV these additional de-

fendants deny all knowledge or information suffi-

cient to form a belief as to the truth or falsity of

the allegations therein contained and therefore deny

the same.

XVI.

Replying to the allegations contained in Para-
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graph XVI of said further and affirmative de-

fense, these additional defendants admit the dis-

missal of the action brought by Bruno Agostino

against Henry DeJohn and others, but deny that

they have any knowledge or information sufficient

to form a belief as to the truth or falsity of the

other allegations contained in Paragraph XVI and

therefore deny same.

XVII.

Replying to Paragraph XVII these additional

defendants state that they have no knowledge or

information sufficient to form a belief as to the

truth or falsity thereof to form a belief of the

same and therefore deny the same.

XVIII.

Replying to Paragraph XVIII these additional

defendants state that they have no knowledge or

information sufficient to form a belief as to the

truth or falsity of the allegations therein contained

and therefore deny the same.

XIX.
Replying to Paragraph XIX these additional

defendants state that they have no knowledge or

information sufficient to form a belief as to the

truth or falsity of the allegations therein con-

tained and therefore deny the same. [72]

XX.
Replying to Paragraph XX these additional de-

fendants state that they have no knowledge or in-

formation sufficient to form a belief as to the truth
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or falsity of the allegations therein contained and

therefore deny the same.

And for further reply to the answer of said

Bruno Agostino, additional defendant, these addi-

tional defendants state:

I.

That the contract between Henry DeJohn and the

additional defendant, Bruno Agostino, as referred

to in the answer of said Bruno Agostino, has been

in all things substantially performed.

II.

That the additional defendant, Bruno Agostino,

as these additional defendants are informed and

believe, and therefore state the fact to be, has sold

all his right, title and interest in and to the sub-

ject matter in this action unto plaintiff herein and

that he has no further interest therein or in the

contract between Henry DeJohn and said additional

defendant Bruno Agostino, or the subject matter

of this action.

WHEREAS having fully replied, these addi-

tional defendants pray judgment as by their an-

swer herein on file.

JAS. S. TRUITT,
Attorney for Frank Colobuffalo and Adam Colo-

nello, Defending Individually and on Behalf

of the Copartnership Forming the Premier

Coal Mining Company. [73]
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United States of America,

Territory of Alaska,—ss.

Frank Colobuffalo, being first duly sworn, on

oath deposes and says: I am one of the additional

defendants making the above and foregoing reply

and make this verification for and in behalf of my-

self as such additional defendant and for and in

behalf of Adam Colonello such additional defend-

ant; I have read the said reply, know the contents

thereof, and the same is true, as I verily believe.

FRANK COLOBUFFALO.

Subscribed and sworn to before me this 14 day

of December, 1928.

[Seal] JAMES S. TRUITT,
Notary Public in and for Alaska.

My comm. expires Aug. 30, 1929.

Service of the above and foregoing reply ac-

cepted and receipt of a true copy thereof acknowl-

edged this 14 day of December, 1928.

ARTHUR G. THOMPSON,
Attorney for Additional Defendant Bruno Agos-

tino.

J. L. WALLER,
Attorney for Additional Defendants Henry De-

John and S. L. Ruath.

L. V. RAY,
Attorney for Alaska Matanuska Coal Company, a

Corporation, Plaintiff.

HARRY F. MORTON,
Attorney for Receiver.

[Endorsed] : Filed Dec. 14, 1928. [74]
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[Title of Court and Cause.]

REPLY OF ADDITIONAL DEFENDANTS
HENRY DeJOHN AND S. L. RUATH, IN-

DIVIDUALLY AND ON BEHALF OF THE
PARTNERSHIP FIRM, HENRY DeJOHN,
ADAM COLONELLO, FRANK COLOBUF-
FALO AND S. L. RUATH, COPARTNERS
TRADING UNDER THE FIRM NAME
AND STYLE OF PREMIER COAL MIN-
ING COMPANY, TO ANSWER OF BRUNO
AGOSTINO, ADDITIONAL DEFENDANT.

Comes now Henry DeJohn and S. L. Ruath in

their individual capacity and on behalf of the part-

nership firm consisting of Henry DeJohn, Frank

Colobuffalo, Adam Colonello, and S. L. Ruath, co-

partners trading under the firm name of Premier

Coal Mining Company and replying to the new
matter and the further affirmative defense of the

additional defendant, Bruno Agostino, allege and

state as follows:

I.

These additional defendants admit Paragraph I

of said further affirmative defense of said addi-

tional defendant, Bruno Agostino.

II.

These addil tonal defendants admit the allegations

of Paragraph II of said further and affirmative

defense of the said additional defendant.
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III.

Reply to Paragraph III of said further and

affirmative defense, these additional defendants

deny that Henry DeJohn sought the intervention of

the court in said action as therein alleged or [75]

at all and admit, however, the institution of the

suit as therein alleged; admit that a receiver was

appointed; deny that such appointment was made

without the knowledge of Bruno Agostino; admit

that receiver appointed by the Court took posses-

sion of the property as in said paragraph referred

to and deny each and every other allegation in

said paragraph contained and each and every part

thereof.

IV.

These additional defendants admit Paragraph

IV of said further and affirmative defense of said

Bruno Agostino.

V.

Replying to Paragraph V these defendants ad-

mit the entering into of a contract between plain-

tiff and Bruno Agostino which had for its purpose

the acquirement of and for the plaintiff of the

interest of Bruno Agostino but that they deny suffi-

cient knowledge or information upon which to

form a belief as to the exact nature of the said con-

tract between the plaintiff and said Bruno Agos-

tino and demand strict proof thereof.

VI.

Reply to Paragraph VI of said further and affirma-

tive defense these additional defendants deny all
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knowledge or information sufficient to form a be-

lief as to the truth or falsity of the allegations

thereof and demand strict proof of the truth

thereof.

VII.

Replying to Paragraph VII of said further and

affirmative defense these additional defendants deny

all knowledge or information sufficient to form a

belief as to the truth or falsity of the allegations

thereof and demand strict proof of the truth thereof.

VIII.

Replying to Paragraph VIII of said further and

affirmative defense these additional defendants deny

all knowledge or information sufficient to form a

belief as to the truth or falsity of the allegations

thereof and demand strict proof of the truth thereof.

[76]

IX.

Replying to Paragraph IX of said further and

affirmative defense these additional defendants deny

all knowledge or information sufficient to form a

belief as to the truth or falsity of the allegations

thereof and demand strict proof of the truth thereof.

X.

Replying to Paragraph X of said further and

affirmative defense these additional defendants deny

all knowledge or information sufficient to form a

belief as to the truth or falsity of the allegations

thereof and demand si net proof <>f the t ruth thereof.
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XL
Replying to Paragraph XI of said further and

affirmative defense these additional defendants ad-

mit that on June 13, 1925, a receiver had been ap-

pointed in the suits mentioned in said paragraph;

admit the directions and authorizations on the part

of the Court as therein set forth; admit said suits

were brought to recover various sundry claims and

demands; admit the entry of judgment in the ap-

proximate amount as stated therein; but deny all

other allegations contained in said paragraph and

each and every part thereof.

XII.

Replying to Paragraph XII of said answer and

affirmative defense, these additional defendants

admit that Henry DeJohn is and had been for a

long time prior to the appointment of the receiver,

as in said paragraph referred to, in possession of

said property in said paragraph referred to ; admit

that Bruno Agostino at a date now not exactly

known to these additional defendants instituted a

suit against Henry DeJohn, presumably and os-

tensibly to endeavor to recover possession of said

property; admit that said suit was subsequently

dismissed ; admit that the defendants named in said

suit claim, assert, and still assert a right to the pos-

session of said property but deny each and every

other allegation contained in said paragraph and

each and every part thereof. [77]

XIII.

Replying to Paragraph XIII of said further and
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affirmative defense these additional defendants deny

all knowledge or information sufficient to form a

belief as to the truth or falsity of the allegations

t hereof and demand strict proof of the truth thereof.

XIV.

Replying to Paragraph XIV these additional de-

fendants deny all knowledge or information suffi-

cient to form a belief as to the truth or falsity of

the allegations therein contained.

XV.
Replying to Paragraph XV these additional de-

fendants deny all knowledge or information suffi-

cient to form a belief as to the truth or falsity of

the allegations therein contained and therefore deny

the same.

XVI.

Replying to the allegations contained in Para-

graph XVI of said further and affirmative defense,

these additional defendants admit the dismissal of

the action brought by Bruno Agostino against

Henry DeJohn and others, but deny that they have

any knowledge or information sufficient to form a

belief as to the truth or falsity of the other allega-

tions contained in Paragraph XVI and therefore

deny the same.

XVII.

Replying to Paragraph XVII these additional

defendant.- state that they have no knowledge or

information sufficient to form a belief as to the

truth or falsity thereof to form a belief of the same

and therefore deny the same.
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XIII.

Eeplying to Paragraph XVIII these additional

defendants state that they have no knowledge or

information sufficient to form a belief as to the

truth or falsity of the allegations therein contained

and therefore deny the same. [78]

XIX.
Replying to Paragraph XIX these additional

defendants state that they have no knowledge or

information sufficient to form a belief as to the

truth or falsity of the allegations therein contained

and therefore deny the same.

XX.
Replying to Paragraph XX these additional de-

fendants state that they have no knowledge or in-

formation sufficient to form a belief as to the truth

or falsity of the allegations therein contained and

therefore deny the same.

And for a further reply to the answer of said

Bruno Agostino, additional defendant, these addi-

tional defendants state:

I.

That the contract between Henry DeJohn and

the additional defendant, Bruno Agostino, as re-

ferred to in the answer of said Bruno Agostino,

has been in all things substantially performed.

II.

That the additional defendant, Bruno Agostino,

as these additional defendants are informed and
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believe, and therefore state the fact to be, has sold

all of his right, title and interest in and to the sub-

ject matter of this action unto plaintiff herein and

that he has no further interest therein or in the

contract between Henry DeJohn and said addi-

tional defendant Bruno Agostino, or the subject

matter of this action.

WHEREAS having fully replied, these addi-

tional defendants pray judgment as by their an-

swer herein on file.

J. L. WALLER,
Attorney for S. L. Ruath and Henry DeJohn, De-

fending Individually and on Behalf of the Co-

partnership, Premier Coal Mining Co.

WRIGHT & WRIGHT.
Of Counsel. [79]

United States of America,

Territory of Alaska,—ss.

Henry DeJohn, being first duly sworn, on oath

deposes and says: I am one of the additional de-

fendants making the above and foregoing reply and

make this verification for and in behalf of myself

as such additional defendant and for and in behalf

of S. L. Ruath such additional defendant; I have

read the said reply, know the contents thereof, and

the same is true, as I verily believe.

HENRY DeJOHN.
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Subscribed and sworn to before me this 11th day

of December, 1928.

[Seal] J. L. WALLER,
Notary Public in and for the Territory of Alaska.

My commission expires 2/17/30.

Receipt of a copy of the foregoing reply and due

and timely service thereof is hereby acknowledged

this 13th day of December, 1928.

L. V. RAY,
Atty. for Plaintiff.

HARRY F. MORTON,
Atty. for Receivers A. H. McDonald and E. R.

Tarwater.

For Adam Colonello.

For Frank Colobuffalo.

ARTHUR G. THOMPSON,
Atty. for Bruno Agostino.

[Endorsed] : Filed Dec. 13, 1928. [80]

[Title of Court and Cause.]

REPLY TO ANSWER OF DEFENDANT,
BRUNO AGOSTINO.

Comes now the above-named plaintiff corpora-

tion, by its attorney, and in reply to the allega-

tions contained in the affirmative defense set forth

in the answer of the defendant Bruno Agostino, does

hereby admit, deny and allege as follows:
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I.

That plaintiff admits the execution by it, in sub-

stantially the same form as described in Para-

graphs V, VI, VII, VIII, and the modification of

said contract of June 13th, 1925, as described in

Paragraph X of said affirmative defense, save and

except plaintiff avers said contract to be an option

contract, and not a contract to purchase, subject,

however, to the delivery by defendant Agostino to

plaintiff corporation of all the property described

in said option contract, and possession of all the

lands covered by said described lease, free and clear

of all claims, demands, liens, encumbrances, on Jan-

uary 1st, 1926. [81]

II.

Plaintiff denies it demanded of defendant, and

that defendant upon the demand of plaintiff made,

executed and delivered the instrument described

and set out in paragraph numbered IX (properly)

of said affirmative defense, and denies each and

every other allegation in said paragraph contained.

III.

In reply to paragraph numbered XI of said

affirmative defense, plaintiff denies that on June

13th, 1925, it had knowledge of the appointment of

a receiver in the case mentioned in said paragraph,

and admits said suits were brought to recover wages

and demands for labor performed in an action at

law, and that such suit was not instituted with the

consent of the defendant Agostino.



100 Henry DeJohn et al vs.

IV.

Plaintiff denies it caused to be dismissed the ac-

tion or suit set forth and described in paragraph

numbered XII of said affirmative defense, and gen-

erally denies the whole of said paragraph except

and save as to matters of record therein plead.

V.

Plaintiff denies each and every, all and singular

the allegations contained and set forth in paragraph

numbered XIII, and paragraph numbered XIV of

said affirmative defense.

VI.

In reply to the various paragraphs and clauses

numbered 1, 2, 3, 4, contained in paragraph num-

bered XVI of said affirmative defense, plaintiff

asserts that notwithstanding the terms and provi-

sions of the option contract hereinbefore referred

to, wherein it was and is optional with the plaintiff

as to the making of certain of the payments therein

described conditioned upon the delivery of poses-

sion [82] of Coal Unit No. 1, free and clear of

all demands, liens, encumbrances as contracted by

the said Agostino, such payments being due and

payable only at the option of the plaintiff and/or

upon delivery of possession as aforesaid ; and, makes

specific reply as follows:

As to subparagraph numbered 1 of Paragraph

XVI, plaintiff denies the same and the whole

thereof, and alleges that on January 1st, 1926, the

sum of One Thousand Dollars was paid by the First

National Bank of Anchorage, at the banking rooms
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of said bank at said Anchorage, to the said Bruno

Agostino, but the said Agostino then and there did

refuse to accept such sum of one thousand dollars,

said sum being- paid by said bank for and on behalf

of this plaintiff corporation as a payment then due,

at the option of plaintiff, to the defendant Agos-

tino pursuant to the terms of said contract; that

thereafter, and on 25th day of January, 1926, at

said bank in said Anchorage, a duly authorized

officer of the plaintiff did again make tender to

said Agostino of said sum of One Thousand Dol-

lars in cash, but that said Agostino did then an

there refuse to accept the same as a payment under

the terms of said contract of June 13th, 1925, as

modified by the additional contract of June 26th,

1925; and that thereafter and on the 10th dav of

February, 1926, said bank, at the request of the

plaintiff herein, at its banking rooms at Anchorage,

Alaska, personally and orally notified and stated to

the said Bruno Agostino that said bank had at the

request of the Alaska Matanuska Coal Company,

plaintiff, had placed to the credit at said bank of

the said Bruno Agostino the sum of One Thousand

Dollars as and for a payment under the terms of

said contract, as modified as aforesaid, but the said

Bruno Agostino then and there refused to accept

such sum, refused to permit said hank to credit

the same to an account to be opened in said bank

in the name of Bruno Agostino; that at the [83]

times above mentioned, when each of said tender-

of payment aforesaid were made by or on behalf

of the plaintiff to said defendant Agostino, said
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defendant failed to specify any objection he may

have had to the monev tendered as aforesaid, nei-

ther did he, at any of said times, specify any objec-

tion to the amount thereof, nor the amount or kind

which he required to be paid ; that since the 1st day

of January, 1926, on which date the plaintiff first

tendered payment of the sum of One Thousand

Dollars to the defendant Bruno Agostino, in the

manner hereinabove indicated, the plaintiff has ever

since been, and now is, ready, willing and able to

pay to the said defendant Agostino said sum of

One Thousand Dollars in cash, and will, if so di-

rected by this Honorable Court, pay the said sum

into the registry of the Court, for the use and bene-

fit of the said Bruno Agostino, as said Court shall

be advised.

As to subparagraph numbered 2 in Paragraph

XVI, plaintiff denies the same and the whole

thereof, and alleges that at its option, that is at

the option of the plaintiff corporation, said sum

of $1000 in said contract provided for to be paid

to one Arthur Frame has been so paid.

As to subparagraph numbered 3 in Paragraph

XVI, plaintiff alleges it is not liable for the pay-

ment of the said sum of Ten Thousand Dollars in

said subparagraph set forth, is not obligated thereto

save and except in the manner, at the times, and

at the option of plaintiff after when delivery of

possession of said coal leasing property, free and

clear of and from all claims, demands, liens and

encumbrances shall have been made by defendant

Agostino to plaintiff, and that said plaintiff has not
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been in possession thereof, is not now in posses-

sion thereof, notwithstanding the right, the exclu-

sive right to mine and extract coal therefrom has

by approval of the assigrment [84] by defendant

Agostino, and the execution of a solemn and bind-

ing agreement, in writing, so providing, has been

duly made by an officer of the United States author-

ized so to do by the Congress of the United States,

on the 19th day of February, 1927.

As to subparagraph numbered 4 of said Para-

graph XVI, plaintiff denies that it secured the dis-

missal of the suit therein described, denies that de-

fendant Agostino was and is damaged by any act

of the plaintiff in the sum of $10,000.00, or in any

other sum, or at all.

VII.

In reply to paragraph numbered XVII of defend-

ant Agostino 's affirmative defense, plaintiff denies

the same and each and every allegation therein con-

tained, save and except that a receiver is in posses-

sion of said property, and said Henry DeJohn as-

serts and claims a right to the posession thereof

against the d/endant Agostino.

VIII.

That on August 11th, 1925, plaintiff paid the

amount required to secure and did secure from one

Arthur Frame a release, satisfaction and discharge

of the judgment described in Paragraph XVIII
of the affirmative defense of the defendant Agos-

tino, all as provided in said option contract, the

amount paid by the plaintiff to the said Arthur
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Frame, was and is the sum of $1073.87, all of which

the defendant Agostino knows and is informed, He

being told of the payment and discharge of said

judgment, as plaintiff is informed, and so states

upon information and belief, by the said Arthur

Frame, judgment creditor.

IX.

In reply to paragraph numbered XX of said

Agostino affirmative defense, plaintiff admits it is

still asserting the right [85] to said assignment

under said contract, and claims the right to said

lease and to said property, but denies that such

assertion of a claimed right is to the irreparable

damage of defendant, or at all
;
plaintiff denies that

it intends to secure possession of said property in

violation of the rights of the defendant Agostino,

or in violation of the terms of said contract referred

to, but avers it is ready and willing to take posses-

sion of said land and said rights under said con-

tract and has only awaited the delivery of such pos-

session by the defendant Agostino as obligated by

the terms and conditions of said contract; plaintiff

denies that defendant is entitled to the allowance

of the sum of $5000.00 or any other or less sum, or

any sum of money at all for counsel fees in this

action.

X.

Plaintiff in way of further reply to said affirma-

tive defense of said Agostino alleges the action

sought to be plead and stated in said defense is

without equity, and Tails to allege any matter or



Alaska Matcmuska Coal Company et ah 105

thing in equity entitling said Agostino to the re-

lief prayed for by him.

XI.

Plaintiff, by way of a further reply to the said

affirmative defense of the defendant Agostino as

attempted to be set forth in his answer to plaintiff's

complaint, alleges that on April 3d, 1926, the Secre-

tary of the Interior of the United States did ap-

prove the assignment of coal lease to Unit No. 1

Matanuska Coal Fields to this plaintiff, and on that

date and ever since said date, plaintiff has been,

and became, entitled to the exclusive right to mine

and extract coal therefrom; that by the terms of

the contract set out in defendant's affirmative de-

fense it was the duty of the defendant Agostino to

deliver possession of said property as in said con-

tract [86] provided, but the said Agostino has

wholly failed, refused and neglected and does now

still refuse, fail and neglect to so deliver possession

of said property to plaintiff under the terms of said

contract all to the damage of this plaintiff in the

sum of Fifty Thousand Dollars as it does now claim.

WHEREFORE having fully replied to the

affirmative defense contained in the separate answer

of the defendant Agostino in this action, plaintiff

prays judgment as in its complaint.

L. V. RAY,
Attorney for Plaintiff.
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United States of America,

Territory of Alaska,—ss.

L. V. Ray, being first duly sworn, on oath deposes

and says: That he is attorney of record for the

plaintiff corporation which makes its reply to the

affirmative defense contained in the separate an-

swer of the defendant Bruno Agostino as set forth

in the above and foregoing pleading; that he has

read the same, knows the contents thereof and be-

lieves the saem to be true ; that he makes this veri-

fication for and on behalf of the said plaintiff for

the reason that no officer, agent or other person so

authorized of said plaintiff corporation is within

the Territory of Alaska.

L. V. RAY.

Subscribed and swTorn to before me this 3d day of

December, A. D. 1928.

[Seal] CURTIS R. MORFORD,
Notary Public in and for the Territory of Alaska.

My commission expires October 8, 1931.

Receipt of copy of reply acknowledged this 11th

day of December, 1928.

ARTHUR G. THOMPSON,
Attorney for Defendant Agostino.

[Endorsed] : Filed December 11, 1928. [87]
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[Title of Court and Cause.]

REPLY OF ADDITIONAL DEFENDANTS
HENRY DeJOHN, S. L. BUATH, ADAM
COLONELLO, BY HIS GUARDIAN, JOE
RENO, AND FRANK COLOBUFFALO, CO-

PARTNERS, TRADING UNDER THE
FIRM NAME OF PREMIER COAL MIN-
ING COMPANY, TO THE FURTHER AND
AFFIRMATIVE DEFENSE OF BRUNO
AGOSTINO TO THE ANSWER OF DE-
FENDANT HENRY DeJOHN.

Comes now Henry DeJohn, S. L. Ruath, Frank

Colobuffalo and Adam Colonello, by his guardian,

Joe Reno, copartners, trading under the firm name

of Premier Coal Mining Company, and replying to

the further and affirmative defense of Bruno Agos-

tino to the "Answer of Henry DeJohn,"' deny and

admit as follows:

I.

Replying to Paragraph I of said further and af-

firmative defense, these additional defendants ad-

mit the contract in said paragraph alleged and

admit the alleged terms and provisions thereof <ave

and accept the allegation that DeJohn agreed to

pay within a reasonable time certain debts or any

debts whatsoever which these additional defendants

deny. They likewise deny that the $2400.00 alleged

to be assigned to the said DeJohn, or any pari

thereof, belonged to the defendant Bruno Agoetino.
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II.

Replying to Paragraph II of said further and

affirmative defense, these additional defendants

deny each and every allegation thereof.

III.

Replying to Paragraph III of said further and

affirmative [88] defense, these additional de-

fendants deny each and every allegation thereof

save and except that concerning the allegations as

to the receivers and receivership, these additional

defendants say that they have not sufficient knowl-

edge or information to form a belief, and further,

these additional defendants admit that defendant

DeJohn refused to deliver possession to the said

Bruno Agostino, of the property described in the

contract described in Paragraph I of said further

and affirmative defense.

J. L. WALLER and

J. S. TRUITT,
Attorneys for Henry DeJohn, S. L. Ruath, Frank

Colobuffalo and Adam Colonello and His

Guardian, Joe Reno.

Territory of Alaska,

Third Division,—ss.

S. L. Ruath, being sworn, on oath, says: I am
one of the additional defendants named in the fore-

going reply; that I have read said reply, know the

contents thereof and believe the same to be true.

S. L. RUATH.
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Subscribed and sworn to before me this 29th day

of January, 1929.

[Seal] J. L. WALLER,
Notary Public for Alaska.

My commission expires Feb. 17, 1930.

Territory of Alaska,

Third Division,—ss.

I do hereby certify that I am one oo the attor-

neys for the additional defendants named in the

above reply ; that this is a true and correct copy of

the original reply filed in the above-entitled cause.

Received copy of foregoing reply this 31st day of

January, 1929.

RAY,
Attorney for Plaintiff.

HARRY F. MORTON,
Attorney for Receiver.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino.

[Endorsed] : Filed Jan. 31, 1929. [89]

[Title of Court and Cause.]

HEARING ON MOTIONS FOR NEW TRIAL.

On oral motion of L. V. Ray, Esq., on behalf of

the Alaska Matanuska Coal Co., a corporation, to

strike each of the motions for new trial filed by A.

(1. Thompson, Esq., on behalf of Bruno A^ost ino,
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and by J. L. Waller and Jas. S. Truitt, Esqs., on

behalf of Henry DeJohn, S. L. Ruath, Frank Colo-

buffalo and Adam Colonello, on the grounds, first,

that they were not filed and served within the time

provided by law, in that the Court was not in vaca-

tion when he rendered his decision and the motions

for new trial were not filed within six days after

the rendition of the decision; second, that the mo-

tions for new trial were not served and filed as pro-

vided by law, in that they were served before filing

and the service copies have upon them no copy of

filing marks; plaintiff being represented by L. V.

Ray, Esq.; defendant Bruno Agostino by A. G.

Thompson, Esq.; and defendants Henry DeJohn,

S. L. Ruath, Frank Colobuffalo and Adam Colo-

nello by J. L. Waller, Esq.; and defendant E. R.

Tarwater, receiver, by H. F. Morton, Esq.

;

WHEREUPON the motion was denied and an

exception granted to plaintiff.

WHEREUPON the motions for new trial above

mentioned were called for hearing.

WHEREUPON argument was had upon the

above motions.

WHEREUPON the hearing of these motions was

continued until 2 o'clock P. M.

[Endorsed] : Entered Court Journal No. S.-4,

Page No. 89, May 4, 1929. [90]
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[Title of Court and Cause.]

HEARING ON MOTIONS FOR NEW TRIAL
(CONTINUED.)

Now at this time the hearing on the motions of

A. G. Thompson, Esq., on behalf of defendant

Bruno Agostino, and J. L. Waller and Jas. S.

Truitt, Esqs., on behalf of defendants Henry De-

John, S. L. Ruath, Frank Colobuffalo and Adam
Colonello, for a new trial was resumed, plaintiff

being represented by L. V. Ray, Esq. ; defendant

Bruno Agostino by A. G. Thompson, Esq., and de-

fendants Henry DeJohn, S. L. Ruath, Frank Colo-

buffalo and Adam Colonello, by J. L. Waller, Esq.,

and defendant E. R. Tarwater, rcvr., by H. F. Mor-

ton, Esq.

WHEREUPON, after further argument on the

above motions, the motions were denied and ex-

ceptions allowed to defendants.

WHEREUPON, after denying the motions for

new trial, the Court directed that judgment be en-

tered, and that defendants Henry DeJohn, S. L.

Ruath, Frank Colobuffalo, Adam Colonello and

Bruno Agostino, be granted thirty (30) days' exten-

sion of time in which to file bill of exceptions.

[Endorsed] : Entered Court Journal No. S.-4,

page No. 91, May 4, 1929. [91]
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[Title of Court and Cause.]

MINUTE ORDER EXTENDING TIME TO
AND INCLUDING JUNE 28, 1929, TO PRE-
PARE AND FILE BILL OF EXCEPTIONS.

On motion of the defendants Bruno Agostino,

Henry DeJohn, S. L. Ruath, Frank Colobu/alo and

Adam Colonello, and no objections appearing

thereto, it is

ORDERED that the above-named defendants be,

and they are hereby, granted an extension of time

to prepare and file bill of exceptions to and includ-

ing the 28th day of June, 1929.

[Endorsed] : Entered Court Journal No. 16, page

No. 36, May 29, 1929. [92]

[Title of Court and Cause.]

MINUTE ORDER SETTING TIME FOR
HEARING.

On oral motion of A. G. Thompson, Esq., attor-

ney for defendant Bruno Agostino, and of Jas. S.

Truitt and J. L. Waller, Esqs., attorneys for de-

fendants Henry rfeJohn, S. L. Ruath, Adam Colo-

nello and Frank Colobuffalo ; L. V. Ray, Esq., attor-

ney for plaintiff, being present and no objections

appearing thereto, it is

ORDERED that the time for hearing defend-

ant-' bill of exceptions be, and is hereby, set for
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July 15, 1929, at Anchorage, Alaska, and that de-

fendants be given until July 15, 1929, to file new

bond.

[Endorsed] : Entered Court Journal No. S.-4,

page No. 173, Jun. 22, 1929. [93]

[Title of Court and Cause.]

OEDER EXTENDING TIME TO AND IN-

CLUDING AUGUST 3, 1929, TO SETTLE
BILL OF EXCEPTIONS.

On the motions of additional defendants Bruno

Agostino, and Henry DeJohn, S. L. Ruath, Frank

Colobu/alo, and Adam Colonello, it appearing to

+he Court that on the 15th day of July, 1929, a hear-

ing was begun at Anchorage, Alaska, for the settle-

ment of the bills of exception of the above-named

additional defendants in the above-entitled cause,

theretofore lodged with the Clerk of the court,

which said hearing was continued till this day, and

that said bills of exceptions are not complete and

changes have been ordered by the Court, upon the

objections of counsel herein,

—

IT IS THEREFORE ORDERED that the time

for the settlement of said bills of exceptions shall

be set for the 3 day of August, 1929, at Seward,

Alaska, at 10 o'clock A. M.

And that said bills of exception lodged with the

Clerk of the Court may be withdrawn for porpose
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of completion pursuant to the directions of the

Court.

Done in open court this 20th day of July, 1929.

E. COKE HILL,

Judge.

[Endorsed] : Filed July 20, 1929.

Entered Court Journal No. A-5, page No. 307.

[94]

[Title of Court and Cause.]

NOTICE OP PRESENTATION TO COURT OF
BILL OF EXCEPTIONS OF DEFENDANT
BRUNO AGOSTINO AND MOTION FOR
SETTLEMENT AND ALLOWANCE.

To L. V. Ray, Attorney for Plaintiff, Harry Mor-

ton, Attorney for E. R. Tarwater, Receiver,

J. L. Waller, Attorney for Henry DeJohn and

S. L. Ruath, and J. S. Truif, Attorney for

Frank Colobu/alo and Joe Reno, Guardian of

Adam Colonello.

YOU AND EACH OF YOU WILL PLEASE
TAKE NOTICE that on Saturday, the 22ond day

of June, 1929, at the hour of 10 o'clock A. M. of

said day, or as soon thereafter as counsel can be

heard, the defendant Bruno Agostino, at Seward,

Alaska, at the term of court now holden at said

Seward, will present to the Court for settlement

and allowance his bill of exceptions on appeal in the
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above-entitled action, and, at the same time and

place, the issue raised by the motion of said defend-

ant hereto attached will be brought on for hearing.

YOU ARE NOTIFIED that upon the presenta-

tion of said bill of exceptions, as aforesaid, the same

will be lodged with the Clerk of said court, for your

examination and inspection, subject to such dispo-

sition as may be most convenient to the Court and

to counsel pursuant to the rules of court.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino. [95]

Service of above notice, by copy, accepted, at An-

chorage, Alaska, this 19th day of June, 1929.

J. L. WALLER.
JAS. S. TRUITT.
HARRY F. MORTON.

Service of above notice, by copy, accepted this 22

day of June, 1929, at Seward, Alaska.

L. V. RAY.

[Endorsed] : Filed June 22, 1929. [96]

Received a copy of the document hereto attached

this 31st day of July, 1929.

HARRY F. MORTON,
Attorney for the Receiver.

Received copy of the document hereto attached

this 3d day of August, 1929.

L. V. RAY,
Attorney for the Plaint iff.

[Endorsed] : Filed Aug. 5, 1929. [97]
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[Title of Court and Cause.]

PROCEEDINGS AT THE TRIAL, NARRA-
TIVE STATEMENT OF THE TESTI-

MONY AND EXCEPTIONS TO THE RUL-
ING OF THE COURT.

Statement of All the Evidence Adduced With the

Objections of Counsel Relied Upon, the Rul-

ings of the Court Thereon and Exceptions

Taken Thereto Upon the Trial of the Above -

entitled Cause.

This cause came on regularly for trial at Anchor-

age, in the Third Division, Territory of Alaska, on

January 21, 1929, at 10 o'clock A. M., before the

Court sitting without a jury by agreement of all

the parties. Honorable E. Coke Hill, Judge, pre-

siding, L. V. Ray, Esq., appeared as attorney for

plaintiff; Henry F. Morton, Esq., as attorney for

the receiver; Arthur G. Thompson, Esq., as attor-

ney for additional defendant Bruno Agostino; and

Messrs. J. L. Waller, Esq., and J. S. Truitt, Esq.,

as attorneys for additional defendants Henry De-

John, S. L. Ruath, Frank Colobuffalo and Adam
Colonello.

The following proceedings were had and the fol-

lowing testimony given: [98]

Mr. RAY.—"May it please the Court. The

Alaska Matanuska Coal Company brings suit

against the agent of this court; the principal being,

of course, the District Court for the Third Divi-
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sion, of the Territory of Alaska, and is, in effect, a

suit againsl the court to determine whether the

cnii it or the Alaska Matanuska Coal Company has

a right to extract coal from a certain area which I

will hereafter describe. The facts which we will

present will show that on June 12, 1925, in an ac-

tion then pending in this court, being A.-4S2, en-

titled Pacifico Bizzari, Plaintiff, vs. Henry DeJohn

and Others, Doing Business as the Premier Coal

Mining Company, as Defendants, a judgment was

entered on the 12th day of June, 1925, pro confesso;

that in such judgment Bruno Agostino, an addi-

tional defendant brought into this case by order of

court, was not a party. Unit No. 1, the coal area

in litigation, was not the subject matter of the ac-

tion. That the Bizzari case was an action at law

to recover damages for wages due for services per-

formed; that no execution was ever issued out of

this court in cause A.-482; that by agreement of

the parties, upon a stipulation in writing of the in-

solvency and inability to pay by Henry DeJohn

and associates, the court, on the 12th day of June,

1925, appointed a receiver over property not then

within the jurisdiction of the court, nor brought

into the jurisdiction of the court by any process.

It is the claim of the plaintiff that the appointment

of such receiver was void; that all proceedings since,

in relation to the receiver, have been void, not void-

able, but void.

Thereafter, after various motions and proceed-

ings were had, upon application of the plaintiff in

this case, the Alaska Matanuska Coal Company, on
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the 21st day of March, 1927, the predecessor of your

Honor, the Honorable E. E. Ritchie, made an or-

der allowing plaintiff to sue the receiver as to the

right of possession, or the right to mine coal, in this

area. [99]

Proceedings were delayed through various causes,

and on the 16th day of February, 1928, the present

Judge of this court made an order directing the

plaintiff to bring in to the cause additional defend-

ants, and named such additional defendants, to wit

:

Henry DeJohn, Adam Colonello, Prank Colobuffalo

and S. L. Ruath, copartners trading under the firm

name of Premier Coal Mining Company, and Bruno

Agostino. A complaint, complying with the order

of this court, was filed within the time limitation

by the order, about the 5th day of March, 1928,

wherein additional parties were brought in, the

additional parties being named in the order of the

court of February 16, 1928.

The plaintiff claims an absolute right, an ex-

clusive right, to mine coal from a certain area of

land in the Matanuska Coal Fields, Alaska, by rea-

son of a lease, so termed, it is termed a consolidated

lease. After the publication, notice, and protests

which were filed, the Secretary of the Interior is-

sued a certain document called a lease. It gives an

exclusive right to the Alaska Matanuska Coal

Company to mine Coal within a certain area. Pos-

session of that area has been in the receiver since a

few days after June 12, 1925, at which time the re-

ceiver took possession of this property.
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It is the contention of the plaintiff that the action

of the court in the appointment of a receiver over

property not in the custody of the court, not within

the jurisdiction of the court, is void. It is also the

contention of the plaintiff that, under the leasing

law of Alaska, the title of the land being vested

in the United States, this court has no jurisdiction

over the parties or to determine this matter, there

being no other jurisdiction such as required by

Federal Statute bringing in two additional Judges

to hear and determine the matter of this grant.

The only jurisdiction which does not exist, the

situation is somewhat [100] peculiar.

However, the action being an equity action, the

plaintiff believes that the Court can, in all good

conscience and fairness to all parties concerned,

pass upon these various facts and determine the

right and justice. The case of the plaintiff will

rest entirely upon the so-called lease. In rebuttal,

we expect to show, if it is necessary, the various acts

which went and were performed by the department

under the law with reference to the issuance of the

lease. It is our claim that the lease itself is all that

is required upon the part of the plaintiff, all intend-

ments of the law being in its favor. The testimony

is largely documentary, in fact, it is all documentary

upon the part of the plaintiff. It would consist,

first, of the judgment in the Bizzari case; the agree-

ment for the appointment of a receiver; the order

appointing a receiver; the testimony of the Clerk

to the effect that no execution was ever issued upon

such money judgment; and the lease. The answer
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of Ruath and the Premier Coal Mining Company

admit that the stockholders of the Alaska Mata-

nuska Coal Company are citizens of the United

States and that such corporation is a corporation

entitled to hold a lease under the laws. So that,

proof as to that is unnecessary."

(Statement of the case of additional defendant

Bruno Agostino made by Mr. Arthur Gr. Thomp-

son, his attorney.)

(Statement of the case of additional defendants

S. L. Ruath, Adam Colonello, Frank Colobuffal

and Henry DeJohn, copartners, etc., as Premier

Coal Mining Company, made by their attorney Mr.

J. L. Waller.)

(Mr. Morton makes an opening statement on be-

half of the receiver.) [101]

Mr. TRUITT.—"At this time I want to offer a

motion. We move the Court for an order and judg-

ment as follows

:

For an order accepting and approving the re-

ceiver's report and statement of accounts as ap-

proved by the Court directing the payment of the

judgments against the defendants as appears from

the records of this court, for which purpose said

receiver was appointed, an equal division of all

remaining sums in the hands of the receiver, after

payment of said indebtedness, between the said

above-named additional defendants, and the restora-

tion of the property involved, to wit, Unit Number

1, Matanuska Coal Fields, Alaska, to said additional

defendants whose possession was disturbed by the

appointment of the receiver, and the closing up of
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the ease and cause of action wherein said receiver

was appointed:

2. For an order dismissing said plaintiffs al-

leged cause of action and for judgment in favor

of said additional defendants for their costs and

expenses herein and on account hereof laid out and

expended. That this motion is based upon the

records, files, pleadings and opening statement of

plaintiff's attorney, to wit:

(a) That the records and files of this court in

cause A.-482 Pacifico Bizzari vs. Premier Coal

Mining Company, show and conclusively prove that

the possession of the property involved in this ac-

tion was taken from said additional defendants,

Premier Coal Mining Company, by this court and

placed in the hands of said additional defendant,

E. R. Tarwater, receiver of said Premier Coal

Mining Company, with directions in said order of

appointment to operate said coal mine as such re-

ceiver and officer of said court and to pay off the

judgments of this court in cause A.-482 above re-

ferred to.

(b) That it now appears from the receiver's

report now on file in this court in cause A.-482 that

he has accumulated the necessary and sufficient

funds to pay said judgments as well as [102] all

indebtedness outstanding against said additional

defendants Premier Coal Mining Company, and

said receivership is in a condition to be closed.

(c) That it appeals from the plaintiff's com-

plaint and the opening statement of Plaintiff's

counsel that the plaintiff is a plaintiff oul of pos-
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session, attempting to try the right to the possession

of real estate in the possession of the defendants in

a court of equity; that the plaintiff's complaint

fails to allege facts sufficient to make or entitle same

as a plea of interpleader in any cause now pending

in this court; that the plaintiff's complaint is in

fact an attempt by the plaintiff claiming the legal

title to real estate to use a plea in equity in the

nature of a plea of interpleader as an action of

ejectment.

That any decree rendered by the Court in favor of

the plaintiff under said alleged plea of interpleader

would be reversible, because the suit is not one of

which a court of equity can take jurisdiction."

The COURT.—That motion will not be heard at

this time.

(Recess until 2 P. M. Court convened at 2 P. M.

January 21, 1929, when trial resumed.) [103]

TESTIMONY OF FLORENCE L. KOLB, FOR
PLAINTIFF.

FLORENCE L. KOLB, witness for plaintiff,

sworn, testified:

Direct Examination by Mr. RAY.

My name is Florence L. Kolb. I am a clerk in

the Land Office and in the absence of the Registrar,

Acting Registrar of the United States Land Office.

J. Lindley Green is the Registrar, who is in the

hospital and I do not know when he will be able to

appear.
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(Testimony of Florence L. Kolb.)

Plaintiff's Exhibit "A" (so marked by Clerk)

is handed to witness by Mr. Ray, who identifies the

same as a letter from the department sending the

consolidated lease to the Alaska Matanuska Coal

Company; such letter bearing the signature of

William Spry Commissioner of the General Land

Office. Letter offered in evidence by Mr. Ray.

Mr. THOMPSON.—"We object to the introduc-

tion of the letter for the reason that it relates to a

lease purporting to have been issued by the Secre-

tary of the Interior to the Plaintiff corporation in

this case dated February 19, 1927. It is our posi-

tion in this case that that lease is immaterial to the

issues in this case, and we object to the introduction

of this letter for that reason."

The COURT.—"I am going to admit the letter

subject to your objection, and preserve for you the

right to subsequently move to strike all of that sort

of testimony."

(Exhibit "A" appended hereto.)

Mr. Ray hands to witness Plaintiff's Exhibit "B"
so marked by Clerk and witness identifies the ex-

hibit as a copy of the coal permit or lease issued to

the Alaska Matanuska Coal Company and re-

ferred to in above letter and that said copy is

certified by J. Lindley Green, being the so-called

consolidated lea>< . Lease offered in evidence.

Mr. THOMPSON.—4
< The defendant Bruno

Agostino objects to the introduction of this lease in

evidence for the reasons stated in [104] our ob-
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jections to the introduction of the letter, Plaintiff's

Exhibit 'A.'"

The COURT.—"I will make the same ruling; it

may be admitted, subject to a motion at the conclu-

sion to strike all of this line of testimony.''

Mr. Ray states that the certified lease is offered in

accordance with Section 83 Title 43 of the United

States Code annotated.

The COURT.—" The ruling will be just the

same.'
1

(Document offered in evidence as Plaintiff's Ex-

hibit "B" and read. Statement of same appended

hereto.) [105]

PLAINTIFF'S EXHIBIT "B."

4—031a.

Anchorage

04784—05236.

DEPARTMENT OF THE INTERIOR.

MINING LEASE OF COAL LANDS IN
ALASKA UNDER THE ACT OF OCTO-
BER 20, 1914.

This indenture of lease, entered into, in quintupli-

cate, this 5th day of May, A. D. 1922, by and be-

tween the United States of America, acting in this

behalf by Secretary of the Interior, party of the

first part, hereinafter called the lessor, and the

Alaska Matanuska Coal Company, party of the
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second part, hereinafter called the Lessee, under and

pursuant to the ad of Congress, approved October

20, H>14 (38 Stat., 741) entitled "An ad to provide

for the leasing of coal lands in the Territory of

Alaska, and for other purposes/' hereinafter called

the "Coal Leasing Act."

WITNESSETH:

That the lessor, in consideration of the rents and

royalties to be paid and the covenants to be ob-

served as hereinafter set forth, does hereby grant

and lease to the lessee, for the period of fifty years

from the date hereof, the exclusive right and privi-

lege to mine and dispose of all the coal and asso-

ciated minerals in, upon, or under the following-

described tracts of land, situated in the Territory

of Alaska, to-wit ; N.i/2 NE.1/4, SW.1/4 NE.1/4, NW.1/4,

N.i/2 NW.1/4 of SW.1/4, SE.1/4 NW.1/4 SW.V4, NW.14
SE.1/4, NE.1/4 SW.1/4 Sec. 13, S.1/2 NE.1/4, SW.1/4,

NW.i/4 SE.14, Sec. 14, SE.14 Sec. 21, N.i/2 SW.1/4,

NW.1/4 SE.1/4, N.i/2 , Sec. 22, NW.1/4 NW.1/4 Sec.

23, N.1/2 NE.1/4, SW.1/4 NE.1/4 Sec. 28, designated

as coal leasing block No. 20, T. 19 N., R. 2 E.,

S. M. SE.i/4 Sec. 28, SW.1/4 Sec. 27, T. 19 N.,

R. 2 E. S. M., containing 1750 acres, more or less,

together with the right to construct coke ovens,

briquetting plants, by-products plant.-, and all such

other works as may be necessary and convenient

for the mining and preparation of <'<, ;l | and associ-

ated minerals \'nr market, the manufacture of coke

or other products of coal, and to use bo much of the

surface and the sand, stone, timber, and water
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thereon as may reasonably be required in the exer-

cise of the rights and privileges herein granted, the

use of such timber to be subject to such regulations

as may be prescribed by the Secretary of the In-

terior under the act approved May 14, 1898 (30

Stat., 414), and the acts amendatory thereof.

ARTICLE I.

Section 1. The lessor expressly reserved unto it-

self the right to grant or use such easements in,

over, through, or upon the land leased, entered,

located, occupied, or used as may be necessary or

appropriated to the working of the same or other

coal lands by or under authority of the Govern-

ment and for other purposes; also the right to use,

lease, or dispose of so much of the surface of the

said lands as may not be actually needed, or oc-

cupied by the lessee in the conduct of mining opera-

tions.

ARTICLE II.

It is expressly understood and agreed that this

lease is granted subject in all respects to the condi-

tions, limitations, penalties, and provisions con-

tained in the "Coal Leasing Act," which act is

hereby made a part hereof to the same extent as if

incorporated herein. [106]

ARTICLE III.

It is further expressly understood and agreed that

the mining rights and privileges leased as aforesaid

shall extend to and include only coal and associated

minerals, as hereinafter defined, and that no rights
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or privileges respecting any other kind or char-

acter of mineral, or mineral substance whatsoever,

are granted or intended to be granted by this lease.

ARTICLE IV.

The lessee in consideration of the lease of the

rights and privileges aforesaid hereby covenants

and agrees as follows

:

Sec. 1. To invest in actual mining operations

upon the land described herein the sum of $143,000

(the sum remaining after deducting from $175,000

the credit of $32,000 due under the Agostino lease),

of which $143,000 not less than one-fifth shall be so

expended during the first year from and after

Feb. 19, 1927, and a like sum each succeeding year

for the period of 4 years unless sooner expended;

to submit annually, at the expiration of each year

from the said 5 year period, an itemized statement

as to the amount and character of the expenditure,

and to furnish a bond in the sum of $10,000 condi-

tioned upon making said investment within said

period and compliance with all other conditions of

this lease; and when said expenditure shall have

been fully made, the lessee may submit a bond in the

sum of $5,000 conditioned upon compliance with the

terms of this lease as a substitute and in lieu of the

original bond furnished at the time of the execution

of this instrument.

Sec. 2. To pay an annual rental as follows: Be-

ginning on the anniversary of the lease, Mav 5

1927, a rental at the rate of $1 per acre per year

during the life of the lease, which under the law is
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the rate applicable to the sixth and each succeeding

year of the consolidated lease, for the entire acre-

age of 1,750 acres, and rental at the rate which ap-

plies to the first year of any lease, that is, 25 cents

an acre, on the 1,430 acres formerly embraced in

the LeRoy permit such rental to be for that part of

the year only which will be represented by the

period between Feb. 19, 1927, and the following

anniversary of the lease, namely, May 5, 1927, all

annual payments of rental are to be made on the

anniversary of the date hereof and to be credited on

the first royalties to become due hereunder during

the year for which said rentals were paid.

Sec. 3. To pay a royalty of 2 cents on every ton

of 2000 pounds of coal shipped or removed from the

leased lands or manufactured into coke, briquetsm

or other products of coal, or consumed on the pre-

mises, during the first five years succeeding the

execution of this lease, and 5 cents per ton for the

next 20 years. Royalties shall be payable at the end

of each calendar month next succeeding that of all

said shipment, removal, donation, manufacture, or

consumption. [107]

Sec. 4. To accurately weigh all coal shipped or
Lessee to keep rec-

>rd of all coal removed from the leased premises, sold, or donated
(hipped.

to local trade, manufactured into coke, briquets,

or other products of coal, or otherwise consumed or

utilized, and to accurately enter the weight or

weights thereof in due form in books to be kept and

preserved by the lessee for such purpose, together

with the car numbers, if any, of the coal shipped by

rail.
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Sec. 5. To furnish in manner and form and at

such time during each calendar month as the lessee

shall prescribe, but in no event later than the last

day thereof, the following written reports covering

the month immediately preceding, certified under

oath by the superintendent at the time, or by such

other agent on the property having personal knowl-

edge of the facts as may be designated by the lessee

for such purpose, to wit

:

A report copied from the books kept at the mine

under section 4 of this article showing the facts re-

quired to be entered therein; a report of the num-

ber of mine cars of mine-run coal hoisted or

trammed from each coal bed of each separate mine

;

a report showing the quantity, size and character of

coal shipped, used for power purposes and lease

consumption; donated to employees, manufactured

into coke, briquets, or other products or by-products

of coal; in storage on the premises, with the quan-

tity of coal of various sizes added thereto and

taken therefrom during the month.

ARTICLE V.

It is mutually understood and agreed that the

lessor shall have the right to readjust and fix the

royalties payable hereunder at the end of 25 years

from the date hereof, and at the end of 15 years

thereafter, and thereafter at the end of each succeed-

ing 10-year period during the continuance of this

lease; Provided, That in any such readjustment the

royalty fixed shall not exceed 5 per cent of the
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average selling price of coal of like character at the

mine, per ton of 2000 pounds in the coal field em-

bracing the tracts covered by this lease as shown by

the books of the lessees operating in said field dur-

ing a period of five years next preceding such re-

adjustment.

ARTICLE VI.

This lease is made subject to the following pro-

visions, which the lessee accepts and covenants to

perform and observe.

Section 1. The lessee shall diligently proceed to

prospect for, develop, and mine the coal in or upon

the leased lands; shall carry on all mining opera-

tions in a good and workmanlike manner, having

due regard to the health and safety of miners and

other employees; and shall leave no available coal

abandoned which could be recovered by the most

approved methods of mining when in the regular

course of mining operations the time shall arrive

for mining such coal. No mine, entry, lever, or

group of rooms or workings shall be permanently

abandoned and rendered inaccessible, save with the

approval of the authorized representative of the

lessor. [108]

Sec. 2. And also shall develop and mine the coal

in the leased land in accordance with a system to be

shown by a preliminary plan on a scale of not more

than 200 feet to the inch and a written description

thereof, which plan and description shall be sub-

mitted for approval by the authorized representa-

tive of the lessor.
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See. 3. And also where more than one bed of coal

is kii.»\\ii to exist in the leased lands, shall not draw

or remove the pillars in any lower bed, before the

available coal in any or all upper beds has been

mined, unless it shall lie decided by the authorized

representative of the lessor that the workings in any

or all of the upper beds will not be seriously injured

by the extraction of the pillar coal in the lower

workings. Where mining operations are being car-

ried on in a bed that lies either below or above an-

other bed in which mining has been or is being car-

ried on and in which the pillars have not been

pulled, and where the vertical distance between the

two beds is less than fifteen times the thickness of

the lower of the two beds, the lessee shall, as far as

practicable, so arrange the pillars that those in the

lower bed shall be vertically beneath those in the

upper bed. Where practicable, by reason of wither

commercial or mining conditions, the available coal

in the upper beds shall be exhausted before the coal

in the lower beds is mined.

Sec. 4. And also shall not, without the consent

in writing of the authorized representative of the

lessor first had and obtained, mine any coal, or

drive any underground workings, or drill any lat-

eral bore hole within 50 feet of any of the outside

boundary lines of the leased lands, nor within such

greater distance, not exceeding 200 feet, of such

boundary lines, as the said representative shall pre-

scribe for the protection of the property or the safe-

guarding of mining operations hereunder; but in
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the event the coal up to the like barrier in adjoining

premises shall have been worked out and exhausted,

and the water therein shall have been lowered be-

low the working level of the operations on the same

bed on the lands covered by the lease, the lessee

hereunder hereby agrees, upon the written demand

of said representative, to mine out and remove all

the available coal in such barriers, both in the lands

covered by this lease and on the adjoining premises,

whenever same can be mined without hardship to

the lessee and where the coal mining rights in such

adjoining premises are owned by the lessor. [108A]

Sec. 5. And also where the "room-and-piller,"

or any other system of mining is followed which re-

quires advance workings in the solid coal, including

entries, break-throughs, and rooms, instead of a

system of mining under which all the coal is mined

out and extracted as the work advances, shall not,

without the consent in writing of the lessor being

first had and obtained, mine and remove from such

advance workings more than the following maxi-

mums percentages of the coal area for the specified

depths of cover, viz.

:

Not more than 70 per cent where the cover is

100 feet or over but less than 200 feet in depth ; not

more than 65 per cent where the cover is 200 feet

or over but less than 300 feet in depth ; not more than

60 per cent where the cover is 300 feet or over but

less than 400 feet in depth; not more than 55 per

cent where the cover is 400 feet or over but less than

500 feet in depth ; not more than 50 per cent where

the cover is 500 feet or over but less than 750 feet
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in depth; not more than 45 per cenl where the cover

is 750 feet or over but less than 1000 feet in depth

;

not more than 40 per cent where the cover is 1000

feet or over but less than 1,250 feet in depth; not

more than 35 per cent where the cover is 1,250 feet

or over but less than 1,500 feet in depth ; not more

than 30 per cent where the cover is 1,500 or over

but less than 1,750 feet in depth; not more than 25

per cent where the cover is 1,750 feet or over but

less than 2000 feet in depth; not more than 20 per

cent where the cover is 2,000 feet or over.

The said coal areas shall mean an area parallel

with the dip or raise of the coal bed. The percent-

age of coal areas specified shall mean the percent-

ages of coal to be mined in the areas comprised

in the advance workings as compared with the per-

centages of coal to be left standing in such work-

ings, and shall not be construed to mean the per-

centage of the total amount of coal in any such area

of any such bed, where such bed in such area is

thicker than the height of any such workings, nor

shall such percentages of areas be held to include

the coal extracted from the pillars in any such area,

panel, or district of the mine, as it is the intent of

the parties hereto that save as otherwise provided

in this lease, and except where the retention of pil-

lars shall be necessary for the maintenance of main

roads or passageways or for the protection of the

property, all such pillars shall be mined and re-

moved as rapidly as proper mining shall permit.

Sec. 6. And also shall not, save as hereinafter

authorized, light, keep, or maintain any fire in any
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mine or stripping, except as approved by the au-

thorized representative of the lessor, or under-

ground in any mine, or in contact with the coal in

place or in or along the outcrop of any coal bed;

and if the lessee shall fail to take prompt and

vigorous steps for the extinguishment of any fire in

the mine or in or along the outcrop of any coal bed,

the lessor shall have the right immediately to enter

the property and take such action as may be neces-

sary to extinguish the fire, and the lessee shall

within sixty days thereafter pay all the costs in-

curred by the lessor in connection with such action.

[108B—109]
Sec. 7. And also shall promptly notify the au-

thorized representative of the lessor of the discovery

of any valuable mineral or mineral substance other

than coal in the course of mining operations here-

under, and shall not mine or remove same unless

the same is an associated mineral as hereinafter de-

fined; Provided, That such quantities of fire clay,

shale, or gas from the coal measures as may be re-

uiered by the lessee in the conduct of operations

hereunder may be removed and used without such

written permission and without payment of royalty

therefor. The lessee shall keep careful and ac-

curate record in manner and form as may be pre-

scribed by the lessor of all such associated minerals

mined, used, or carried away, and shall pay such

rates of royalty thereon as may be fixed by the said

lessor, except as above provided.

Sec. 8. And also shall keep at the mine office

clear, accurate and detailed maps on a scale of 100
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feet to the inch in the form of a horizontal projec-

tion on tracing cloth, of the workings in each coal

bed in each separate mine on the leased lands, a

separate map to be made for each such bed, and of

the surface immediately over the underground

workings, and to be so arranged with reference to a

public land corner that the maps can be readily

superimposed.

Each map of the workings in any coal bed shall
lungs required to i , -i n .en • ±- i

e shown on de- snow the location ot all openings connecting such
n e map o wor

- ^^ w^ the workings in any other bed, or with any

adjacent mine, or with the surface; the location of

all entries, gangways, rooms, or breasts, and any

other narrow or wride workings, including the out-

lines of abandoned workings, and record of whether

accessible or inaccessible ; also barrier pillars, refuge

chambers, stoppings, ventilating doors, overcasts,

undercasts, regulators, and direction of air currents

at the time of making map; location of stationary

haulage and hoisting engines; permanent electrical

generators, dynamos, and transformers; indications

of trolley roads throughout their extent; also fire

walls, sumps, and large bodies of standing water;

position of main pumps and fire pipe-lines; there

shall also be marked on said maps t lie elevations

above or below sea level or approved datum at

points not over 200 feet apart horizontally, or over

100 feet apart vertically, in all main slopes, entries,

levels, or headings, together with the thickness of

coal beds at such intervals, and the elevations at the

tops and bottoms of all shafts, slopes, and inclines.
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The map of the surface immediately over the

mine workings shall show all prominent topographic

features and culture, section and township lines, the

elevations above sea level or an approved datum,

and contours at vertical intervals of 25 feet of such

topographic feature. Such maps, together with the

maps of the underground workings, shall be brought

up to date not less than once in every six months.

The lessee shall also make and keep at the mine

office, at such time after the commencement of min-

ing operations as the authorized representative of

the lessor may direct, a clear and accurate general

map of the entire leased lands, [109-A] on a

scale of 400 feet to an inch. Such map shall show

all prominent topographical features and culture;

the location of the surface areas immediately over

the mine workings shown on the detailed surface

map hereinbefore required; township, section, and

property lines ; the location of highwater marks ; the

outline of coal outcrops where known; the outlines

of the chief mine workings, indicating the workings

in each separate coal bed by distinguishing marks

and the elevations above set level or an approved

datum, and contours at vertical intervals of 25 feet

of the chief topographic features. Such map shall

be brought up to date not less than once in every

six months.

Blue prints or reproductions in duplicate of the

maps required as aforesaid shall be furnished the

authorized representative of the lessor when made,

and supplemental prints or reproductions in dupli-

cate furnished on or before January 1 of each sue-
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ceeding year, showing the extensions, additions, and

changes since the last map or supplement was sub-

mitted. All mine progress maps kept by the lessee

shall at all times be subject to examination by said

representative.

The lessee, whenever any mine or any workings

therein are to be abandoned or indefinitely closed,

and before same shall be abandoned or closed, or al-

lowed to become inaccessible, shall make a survey

thereof so as to accurately show the entire worked

out area or areas, and shall extend the results of

such survey on the map or maps of the underground

workings hereinbefore required, and promptly for-

ward blue-prints or reproductions thereof in du-

plicate to the said representative.

If the lessee shall fail to make or furnish any

map or extension or revision, as herein required,

within 90 days after demand therefor shall have

been made by the authorized representative of the

lessor, such representative may employ a competent

engineer to make a survey of the mine, and plat the

same as above provided, the expense thereof to be

paid by the lessee; and in the event that the lessee

shall fail to make such payments within (iO days

after demand therefor by the authorized represen-

tative of the lessor, such failure shall constitute a

cause of forfeiture of this lease.

Sec. 9. Ami also shall, where more than ten men
arc employed underground on any one shifl in any

separate mine, provide an escapeway or second exit

to the surface, which shall be separated at the sur-

face from the first exit by not less than 50 feet of
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strata in case of drift, slope, or tunnel workings, or

in case of vertical shafts, or of inclined shafts hav-

ing a pitch of more than 45, by not less than 200 feet

of strata. An escapeway or outlet through an ad-

joining mine shall be regarded as a satisfactory

compliance with this requirement if kept at all

times in proper condition for use. If such ad-

joining mine shall be abandoned at any time, or

shall cease to operate indefinitely, the lessee hereun-

der shall be solely responsible for the cost and ex-

penses of maintaining such outlet, and in the event

such outlet shall be abandoned or permitted to be-

come unsafe for use, the number of men employed

on any one shift shall be reduced below ten until

such time as a second exit or escapeway shall be

provided. [109B—110]
Sec. 10. And also shall not employ more than

five men underground on any one shift in any work-

ings of any mine unless such new workings shall

be so connected with adjacent workings as to pro-

vide two distinct and separate means of escape from

such new workings; Provided, That with the ap-

proval of the authorized representative of the lessor,

not exceeding ten men may be so employed in ad-

vance of the making of such second opening, but in

no case shall any rooms, drifts, or slopes be opened

or worked until such second opening is constructed.

Sec. 11. And also not construct or maintain any

structure or inflammable material within 75 feet

of any mine opening ; nor within said distance per-

mit any structure of non-inflammable material to

be connected to any other structure by means of
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any structure or erection of inflammable material,

or to be connected to any structure beyond said dis-

tance which shall be constructed of inflammable ma-

terial, except as follows, that is to say:

(a) An open timber framework or lieadframe

of timber may be constructed over a shaft, slope, or

incline.

(b) The posts, studs, and rafters of any such

structure may be of wood if the covering or lining

is made of non-inflammable material, but under no

circumstances shall wood flooring be used, except

in tipple and trestle structures.

Sec. 12. And also, except in a prospect opening,

shall separate the main intake and return airways

from one another and from all workings parallel to

such airways by not less than 50 feet of coal or rock

in place, except for breakthroughs or cross cuts for

ventilation or haulage, and shall provide for such

greater distance between such airways or between

any such airway and parallel workings as may be

required in the judgment of the authorized repre-

sentative of the lessor. The lessee agrees that the

pillars thus provided for shall be left standing until

in the proper course of mining operations the time

shall arrive for their removal immediately prior to

the final abandonment of the workings in that par-

ticular coal bed.

Sec. 13. And also shall whenever more than ten

men are employed underground on any one shift

provide a fan or other mechanical means for circu-

lating such amount of ventilating current as maybe
required by any law of the United States or of the
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Territory of Alaska now or hereafter enacted, such

fan or other mechanical means and the connection

between same and the point of the entrance of the

air current into the mine to be made of noncombust-

ible material; and the lessee shall not set same in

line with the axis of any mine opening, but shall

place same at a distance of not less than fifteen feet

from the projection of the nearest side of such

opening, and shall provide explosion doors of the

full area of the air shaft or airway, in direct line

with any and all such mine openings in order to

protect said fan or other mechanical means of air

circulation in case of a mine explosion; Provided,

That during such time as the mine is being opened

up and less than ten men are [111] employed

underground on any one shift, and with the written

approval of the authorized representative of the

lessor, a furnace may be used for ventilation in a

non-gaseous mine if the fire box thereof is enclosed

by brick, rock, or concrete walls, and a passageway

provided at least 2 feet in width between such en-

closure and any coal, bituminous shale, or other

combustible material; And provided further, That

if a wooden stack is used in connection with such

furnace the lessee shall not permit such stack to be

in contact with any coal bed or with any inflam-

mable shale.

Sec. 14. And also shall make such provisions

for the disposal of the waste, slack, and refuse of

the mine that the same shall not be a nuisance or

obstruction to any right of way, stream, or other

means of transportation or travel, or to any private
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or public lands, or embarrass the operation of any

other mine on the leased lauds, or on adjoining

lands, or in any manner occasion private or public

damage. All waste containing practically no coal

shall be deposited separate and apart from waste

containing coal.

Sec. 15. And also shall upon abandonment sub-

stantially fence, fill in, cover, or close all surface

openings or workings where persons or animals are

likely to be injured by falling therein, or endan-

gered by accumulations of gas, except as the lessor

shall otherwise direct; and shall maintain all such

fencing or covering in a secure condition during the

term hereof.

Sec. 16. And also expressly agrees that all min-

ing and related operations shall be subject to the

inspection of authorized representatives of the

lessor, and that such representatives, with all proper

and necessary assistants may at all reasonable times

enter into and upon the leased lands and survey

and examine same and all surface and underground

improvements, works, machinery, equipment, and

operations, and further expressly agrees to furnish

said representatives and assistants all necessary as-

sistance, conveniences, and facilities in making any

such survey and examination.

Sec. 17. And also shall permit any authorized

representative of the lessor to examine all books and

records pertaining to operations under this lease,

and to make copies of and extracts from any or all

of same, if desired. The information so derived to

be held confidential.
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Sec. 18. And also shall permit the lessor, its

lessees, or transferees to make and use upon or

under the leased lands any workings necessary for

freeing any other mine from water, causing as little

damage or interference as possible to or with the

mine or mining operations of the lessee hereunder.

Any such use by a lessee or transferee shall be con-

ditioned upon the payment to the lessee hereunder

of the amount of actual damage sustained thereby

and adequate compensation for such use. [112]

Sec. 19. And also shall accurately weigh or meas-

ure in the car and truly account for the coal mined

and loaded by each miner, where the miners are

paid either by the weight of their output or upon

the basis of the measurement of the coal in the car

;

keep a correct record of all coal so weighed or

measured; post or display such record daily for

the inspection of the miners and other interested

persons; and require the weighman or person ap-

pointed to measure the coal in the car where the

miners are paid upon the basis thereof before enter-

ing upon his duties, to make and subscribe to an oath

before some person duly authorized to administer

oaths that he will accurately weigh or measure and

credit the same to the miner entitled thereto, such

affidavit to be kept conspicuously posted at the place

of weighing, if any, but nothing contained herein

shall be construed to prevent the lessee, in case rock

and bone is loaded by the miner, from estimating or

separately weighing, and deducting the amount

thereof from the weights of coal accredited to such

miner. The lessee hereby agrees that if a majority
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of the miners employed on the leased lands so desire

they shall be permitted to employ at their own ex-

pense one of their fellow employees to see that the

coal is properly weighed or measured and that a

correct account of same be kept, and agrees to afford

such person every facility to certify the weights

and measurements while the weighing or measuring

is being done: Provided, That the lessee shall not

be required to so do unless such person, before

entering upon his duties; shall make and subscribe

to an oath before some person authorized to admin-

ister oaths that he will faithfully discharge the

duties of his position, such oath to be kept con-

spicuously posted at the place of weighing, if any.

Sec. 20. And also shall pay all miners and other

employees, both above and below ground, at least

twice each month in lawful money of the United

States, and shall permit such miners and other em-

ployees full and complete freedom of purchase, but

with a view to increasing safety this provision shall

not apply to the purchase of explosives, detonators

or fuses, and shall not require or permit miners or

other employees, except in case of emergency, to

work underground for more than eighl hours in

any one calendar day, not including time for lunch

or meals, or the time required to reach the usual

working place.

Sec. 21. And also shall, al the expiration or

earlier termination of this lease, deliver up to the

lessor the lands covered }>y this lease, together with

all fixtures, improvements, and appurtenances, save

as hereinafter provided, in such a secure and proper
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state that mining operations may be continued

immediately to the full extent and capacity of such

mine.

ARTICLE VII.

It is further mutually understood and agreed as

follows

:

Section 1. That the suspension of mining opera-

tions by the lessee for a longer period than three

months without the consent in writing of the lessor

or its authorized [113] representatives shall be

cause of forfeiture of this lease. If the lessee shall

be unable to continue the operations of the mine for

any cause, not due to the fault or negligence of the

lessee, he shall be entitled to the suspension of op-

erations for such a length of time, and upon pay-

ment of such minimum royalties, and such other

conditions as may be specified in the order of sus-

pension, but the issuance of any such order shall

not excuse the payment of any rents or royalties

due under this lease, or prevent forfeiture for fail-

ure to pay same, and the acceptance of any such

rent or royalty shall not waive any other right of

the lessor hereunder.

Sec. 2. That the lessee shall not assign this

lease or any interest therein, nor sublet any portion

of the leased premises, or any of the rights and

privileges herein granted, without the written con-

sent of the lessor being first had and obtained.

Sec. 3. That the lessor or its authorized repre-

sentative may by notice in writing waive any breach

of the covenants and conditions contained herein,

except such as are required by the aforesaid "Coal
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Leasing Act," but any such waiver shall extend

only to the particular breach so waived, and shall

not limit the rights of the lessor with respect to

any future breach. No waiver not in writing shall

be in any way binding upon the lessor.

Sec. 4. That the lessee may terminate this lease

at any time upon giving four month's notice in

writing to the lessor or its authorized representa-

tive, and upon payment of all rents, royalties, and

other debts due and payable to the lessor, and upon

payment of all wages or moneys due and payable to

the workmen employed by the lessee, but in no case

shall such termination be effective until the lessee

shall have made provision for the preservation of

any mine on the leased lands in accordance with the

provisions of this lease ; Provided, That in such case

the right of valuation and purchase, accorded the

lessor in the section next following (5), shall be

exercised within said period of four months.

Sec. 5. That at the expiration or earlier termi-

nation of this lease all tools, machinery, and equip-

ment, including tracks, rails, and pipe placed by
the lessee in the mine or on the property, shall be-

fore removal from normal position, if requested by
the lessor or its authorized representatives, be val-

ued by three disinterested and competent persons to

be chosen in the manner hereinafter provided for

the appointment of arbitrators, the valuation of

these three or of a majority of them to be conclusive

of the value of any or all of the said property; and
the lessor or Lts agents, licensee, or lessee shall have
the right to purchase within four months thereafter

any or all such tools, machinery, equipment, or ma-
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terials at the said valuation, deducting therefrom

all rents, royalties, or other payments at that time

due and payable by the lessee. If such valuation

shall not be requested or the purchase shall not

be made within said time the lessee shall have the

privilege of removing same from the premises

within one year from the expiration or termination

of this lease, provided all debts and moneys specified

in Section 4 of this article shall [114] have been

paid. The lessee shall not, and hereby covenants

not to, remove any mine supports, timbers, or props

in place. Al buildings and improvements erected

upon the leased lands shall become a part of the

property, and machinery and equipment shall not

be removed therefrom in such a way as to cause any

permanent injury to such buildings or improve-

ments.

Sec. 6. That if the lessee shall make default in

the performance or observance of any of the terms,

covenants, and stipulations of this lease, and such

default shall continue for 60 days after service of

written notice thereof by the lessor or its authorized

representatives, then all the rights and privileges of

the lessee cease and determine, and the lessor may,

by appropriate proceedings, have this lease for-

feited and canceled in a court of competent juris-

diction ; Provided, That whenever in the opinion of

the Secretary of the Interior a breach of the con-

ditions of this lease is not of sufficient gravity in

or of itself to warrant forfeiture, then the Secre-

tary of the Interior may at his option prescribe

and enforce such other appropriate remedy for the

breach as he may determine; but if said breach is

continued or if the lessee refuses or neglects to pay
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any fine assessed or to comply with any other re-

quirement of said remedy within the time specified

for such payment or compliance, then the lessor

may have this lease forfeited and canceled by ap-

propriate proceedings in a court of competent juris-

diction.

A waiver of any particular cause of forfeiture

shall not prevent the cancellation and forfeiture of

this lease for any other cause of forfeiture or for

the same cause occurring at any other time.

Sec. 7. That in case any dispute shall arise be-

tween the lessor and lessee as to any question of

fact, or as to the reasonableness of any requirement

made by the lessor under the provisions of this

lease, in the matter of operation, methods, means,

expenditures, use of easements, compensation for

joint occupancy by another lessee of a portion of

the leased premises, or such other questions as are

not determined by express statutory provision, such

questions or disputes shall be settled by arbitration

in the manner provided for by this section, and the

lessor and lessee hereby covenant and agree each

with the other to promptly comply with and carry

out the decision or award of each and every board

of arbitration appointed under this section.

Questions in dispute to be determined by arbi-

tration hereunder shall be referred to a board of

arbitration consisting of three competent persons,

one of which persons shall be selected by the lessor

or its authorized representative, and one by the

lessee, and the third by the two thus selected; Pro-

vided, That the lessor and lessee may agree upon
one sole arbitrator or upon the third arbitrator.
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The party desiring such arbitration shall give writ-

ten notice of the same to the other party, stating

therein definitely the point or points in dispute, and

name the person selected by such party hereto

within 20 days after receiving such notice to name

an arbitrator ; and in the event it does not do so, the

party serving such notice may select the second

arbitrator and the two thus named shall select the

third arbitrator. [115]

The arbitrators thus chosen shall give to each of

the parties hereto written notice of the time and

place of hearing, which hearing shall not be more

than 30 days thereafter, and at the time and place

appointed shall proceed with the hearing unless for

some good cause, of which the arbitrators or a ma-

jority of them shall be the judge, it shall be post*

poned until some later day or date within a reason-

able time. Both parties hereto shall have full

opportunity to be heard on any question thus sub-

mitted, and the written determination of the board

of arbitrators thus constituted or of any two mem-
bers thereof or, in case of the failure of any two

members to agree, then the determination of the

third arbitrator shall be final and conclusive upon

the parties in reference to the questions thus sub-

mitted. All such determinations shall be in writ-

ing, and a copy thereof shall be delivered to each of

the parties.

It is further agreed that in the event of the fail-

ure of the lessor and lessee, or of the two arbitrators

selected as aforesaid by the parties hereto, within

20 days from notice to them of their selection, to
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agree upon the third arbitrator then the Secretary

of the Interior shall appoint such arbitrator.

The said third arbitrator shall receive not to ex-

ceed $15 per day as full compensation for his ser-

vices and for all expenses connected therewith,

exclusive of transportation charges; but such com-

pensation shall not be in excess of $150 for any

arbitration. The losing party to such arbitration

shall be liable for the payment of such compensation

and transportation expenses of such third arbitra-

tor.

Sec. 8. That any notice in writing as to any

matter in this lease, addressed to the lessee and left

upon the premises with the superintendent, man-

ager, clerk, or other person in charge of the mine

or of the office, or, in the absence of any such per-

son, posted on the door of the office, shall have the

same force and effect as if served upon the lessee,

and 15 days shall be considered a reasonable notice,

unless a longer notice be herein provided for or be

so provided in such notice.

ARTICLE VIII.

The lessee further agrees to observe and abide by

such rules and regulations as the lessor may pre-

scribe for the safety and welfare of the miners, and

such regulations shall be a part of this lease in the

same manner as if incorporated herein.

ARTICLE IX.

It is further expressly agreed and declared that

the terms and phrases hereinafter mentioned shall

have the meaning hereinafter assigned unless the

context shall otherwise require, that is to say:
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(a) The phrase " available coal" as used in this

lease shall mean merchantable coal from any coal

bed which, when reached in the prosecution of the

lessee's operations hereunder, can be mined at a

reasonable profit by the use of machinery and meth^

ods which at that time are modern and efficient.

[116]

(b) The term "mine" as used herein shall mean

and include all underground workings now or here-

after opened or worked for the purpose of mining

and removing coal and associated minerals, together

with all buildings, machinery, and equipment, above

and below ground, used in connection with such

mining operation.

(c) The term "pit" or "open pit" shall mean

and include stripping operations or any open-air

workings.

(d) The term "coal" as used herein shall mean

and include anthracite, semianthracite, semibitu-

minour,, bituminous, subbituminous, lignite, and

graphitic coal, lignite, natural coke, and such bony

coal as is suitable or used as a fuel.

(e) The term "associated minerals" as used

herein shall mean and include fire clay, shale, sand-

stone, and the bedded materials of the coal measure,

exclusive of gold-bearing or other metalliferous de-

posits.

(f) The term "lessee" as used herein shall mean
and include the heirs, executors, administrators,

successors, or assigns of the lessee hereinbefore

specified.

ARTICLE X.

It is further mutually covenanted and agreed that
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each obligation hereunder shall extend to and be

binding upon and every benefil shall inure to, the

heirs, executors, administrators, successors, or as-

signs of the respective parties hereto.

ARTICLE XL
It is also further agreed that no member of or

delegate to Congress, or resident commissioner,

after his election or appointment, or either before

or after he has qualified, and during his continuance

in office, and that no officer, agent, or employee of

the Department of the Interior, shall be admitted to

any share or part in this lease, or derive any bene-

fit that may arise therefrom, and the provisions of

section 3741 of the Revised Statutes of the United

States and sections 114, 115 and 116 of the Codifi-

cation of the Penal Laws of the United States ap-

proved March 4, 1909 (35 Stat., 1109) relating to

contracts enter into and form a part of this lease

so far as the same may be applicable.

In witness whereof

—

THE UNITED STATES
OP AMERICA,

By E. C. FINNEY, (L. S.)

Witnesses: First Assistant Secretary

RUTH REAT. of the Interior.

ALASKA MATANUSKA
GEORGIA 3 ESSON. COAL COM I > A N Y,

(L.S.)

RUTH BEAT. E. R. JESSON,

Pres
GEORGIA JESSON. HARTLEY HOWARD,

t 117 ] Vice-Pres.
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Territory of Alaska,

Third Division,—ss.

I, J. Lindley Green, Register of the United States

Land office at Anchorage, Alaska, hereby certify

that the foregoing is a true copy of the lease con-

solidating the lease of William T. LeRoy, Serial

04794, which was duly assigned to the Alaska Mat-

anuska Coal Company and approved by the Secre-

tary of the Interior July 29, 1925, and the Bruno

Agostino lease, Serial 05236, which was duly as-

signed to said company, the assignment of which

was approved April 3, 1926.

In witness whereof I hereunto set my hand this

18th day of March, 1927.

J. LINDLEY GREEN,
Register. [118]

TESTIMONY OF F. G. KAPPELMAN, FOR
PLAINTIFF.

F. G. KAPPELMAN, witness for plaintiff, sworn

testified.

Direct Examination by Mr. RAY.

My name is F. G. Kappelman. I am the Clerk

of the District Court for the Third Division, Terri-

tory of Alaska, and I have the custody of the rec-

ords and files of the court.
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(Testimony of F. G. Kappelman.)

Upon request of Mr. Ray witness turns to files

of the case of Pacifico Bizarri against Henry De-

John and others, A.-482 and testifies that he finds

a judgment by confession in open court in such

records dated June 11, 1925, which judgment plain-

tiff offers in evidence without objection reads and

has marked Plaintiff's Exhibit "B-l,' which is

appended hereto. Witness states that he has ex-

amined his records and files and finds that no exe-

cution has been issued upon such judgment; that

he finds in such records a stipulation for the imme-

diate appointment of a receiver dated June 12,

1925, which stipulation is offered in evidence by Mr.

Ray without objection read and admitted in evi-

dence marked Plaintiff's Exhibit "B-2" and ap-

pended hereto.

"Mr. RAY.—I assume, your Honor, that the or-

der allowing plaintiff to sue the receiver was made
before additional parties were brought in ; that such

order, together with the order made by your Honor
on the 16th day of February, 1928, directing the

bringing in of additional parties, [119—8] would

naturally go as a part of this record without the

necessity of the orders being put in.

The COURT.—My judgment, without any argu-

ment on the matter, would be that those are both

orders in this case, and of course we take cognizance

of the orders in this case."

The plaintiff rests.

PLAINTIFF RESTS.
Witness is then examined by Mr. Truitt and testi-
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(Testimony of F. G. Kappelman.)

fies that in case A.-482 in which the receiver was

appointed, there is no record that the judgment has

been paid.

In response to a question by the Court witness

testified that case A.-482 had not been consolidated

with another case.

Mr. WALLER.—I wish to move at this time on

behalf of the additional defendants DeJohn, Colo-

buffalo, Ruath and Colonello for judgment in their

favor as against plaintiff on the ground that there

is nothing offered in the plaintiff's testimony that

is at all inconsistent with the possession of these

additional defendants of Unit Number 1, Alaska

Coal Fields, which is the subject matter of this

action.

Mr. THOMPSON.—I would like to move that

the evidence introduced by the plaintiff showing a

lease of Unit Number 1 to Alaska-Matanuska Coal

Company of date of February 19, 1927, be stricken

for the reason that the same is irrelevant and im-

material to the issues in this case.

The COURT.—I am inclined to think that if I

understand this action correctly it is an action by

the Alaska Matanuska Coal Company in effect to

require the receiver to turn this property over to

them, and you on your part have brought an action

the effect of which is an action on your affirmative

defense on behalf of Bruno Agostino claiming that

neither the Alaska Matanuska Coal Company or

the others are entitled to this property, but that it

should be turned back to you. I am inclined to
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think that that lease is properly admissible as tend-

ing to show [120—9] the possession of the prop-

erty by the plaintiff Alaska Matanuska Coal Com-

pany. I will deny your motion to strike.

(Mr. Thompson asks an exception, which is al-

lowed.)

Mr. TRUITT.—We join in the motion made by

Mr. Waller.

The COURT.—As to that motion, I think I will

deny it. The situation as I see it is that the plain-

tiff at this time has shown a prima facie lease to

the ground in controversy and, if nothing else was

shown, and he has shown the appointment of a

receiver at some time past, I think I would give

him possession of the property, subject to the re-

ceiver doing the things for which he was appointed,

that is to say, paying certain debts and judgment;

therefore, I will deny the motion.

Mr. Waller excepts to ruling and exception al-

lowed.

Upon the objection of Mr. Morton the Court then

allowed plaintiff to reopen the case for the purpose

of showing the corporate capacity of the Alaska

Matanuska Coal Company.
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TESTIMONY OF BARTLEY HOWARD, FOR
PLAINTIFF.

BARTLEY HOWARD, a witness for plaintiff,

was sworn and testified as follows:

Direct Examination by Mr. RAY.

My name is Bartley Howard. I am an officer

of the Alaska Matanuska Coal Company. Since

my arrival in Anchorage, I have made an examina-

tion for the records and files of the company, left

at the Parsons Hotel by Mr. E. R. Jesson and I

have not been able to find them. I do not know

where they are or when they were lost. Mr. E. R.

Jesson is in Mexico and I do not know when he will

return. The Alaska Matanuska Coal Company was

an Alaska corporation and its stockholders were

L. N. Jesson, E. R. Jesson and Bartley Howard,

who are citizens of the United States.

Cross-examination by Mr. MORTON.

Mr. HOWARD further testifies and says: I do

not know whether the Alaska Matanuska Coal Com-

pany has paid its corporate taxes for [121—10]

the year 1929 for the Territory of Alaska.

TESTIMONY OF L. V. RAY, FOR PLAINTIFF.

L. V. RAY, a witness for plaintiff, sworn, testi-

fies:

Direct Examination.

Mr. RAY.—My name is L. V. Ray. I am an at-

torney at law. Some time during the summer of
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1928 E. R. Jesson came to me with the stock-book,

stock journal, by-laws, articles of incorporation

and some minutes of an organization called the

Alaska Matanuska Coal Company, a corporation

organized under the laws of the Territory of Alaska.

At his request these documents were returned by

me to him at Anchorage, Alaska, for the purpose

of enabling a mortgage to be drawn to the First

National Bank. Upon Mr. Jesson 's departure

from Alaska, having been here from May until Oc-

tober, he informed me all corporate records, to-

gether with the

—

(Mr. Truitt objects; overruled.)

—an original lease of Units 1 and 20, were left by

him at the Parsons Hotel, subject to my order. A
search has been made of all the effects of Mr. Jes-

son in the Parsons Hotel and a search has been

made by the proprietor of the hotel, and no corpo-

rate records, books, papers or original lease can be

found. I know that E. R. Jesson is president of

the Alaska Matanuska Coal Company, a corpora-

tion. I know that Mrs. Georgiana Jesson is sec-

retary of such corporation. I know the stockhold-

ers to be E. N. Jesson, Georgians Jesson, E. R.

Jesson and Bartley Howard. I know them all to

be citizens of the United States. The corporate

records and original lease have been lost.

The COURT.—When was ibis search made/

Mr. BAY.—During the lasl week, sir.
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The COURT.—Any cross-examination? [122

—

11]

Mr. MORTON.—None, your Honor.

(Mr. Ray asks leave to supply the record, before

the close of the case, with a telegraphic certificate

to show that in 1927, when the case was commenced,

the license had been paid, and the matter is con-

tinued for further hearing, and the trial adjourned

until to-morrow morning at 10 A. M.) [123—12]

January 22, 1929, 10 :00 A. M.

Trial resumed.

TESTIMONY OF F. G. KAPPELMAN, FOR
PLAINTIFF (RECALLED).

F. G. KAPPELMAN, recalled for plaintiff, tes-

tified as follows

:

Direct Examination by Mr. RAY.

Witness identifies Plaintiff's Exhibit "C" (so

marked by Clerk and appended hereto) and says

that the same is a telegram from the Secretary of

Alaska, Karl Theile, addressed to the Clerk of the

Court dated January 22, 1929, Juneau, Alaska.

(Objected to by Mr. Morton; objection sustained;

an execption allowed.)

Mr. RAY.—The plaintiff now moves to strike

from its complaint bringing in additional defend-

ants, Paragraph 13 on page 6, which alleges the

employment of a receiver without jurisdiction being-

had over the property or over the subject matter or
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over the parties, and alsoParagraph 14, which alleges

the extraction of large quantities of coal and asked

for a forty per cent exhaustion and depletion and

competition of the amount taken out. Thus reliev-

ing the action of the charge for damages against

the receiver and making the action a straight ac-

tion for possession.

The COURT.—What is your position in regard

to that, Mr. Morton?

Mr. MORTON.—That is agreeable to the defend-

ant receiver, your Honor.

The COURT.—Is it your understanding, Mr.

Ray, that with that portion of plaintiff's complaint

stricken the question as it is now before the Court

as to the Alaska Matanuska Coal Company, will

simply be as to whether the Alaska Matanuska Coal

Company is entitled to receive possession when the

receiver is discharged?

Mr. RAY.—Yes, sir.

The COURT.—I will allow the motion to strike

and allow you to strike those portions of the com-

plaint. I would suggest that the matter being in

that situation and since the receiver is the only

person who has denied the corporate existence and

the corporate standing of the Alaska Matanuska

Coal Company the receiver [124—13] could wT
ell

withdraw from that position.

Mr. MORTON.—There is no motion of that na-

ture before the Court. At the close of our motion,

the Court permitted the plaintiff to reopen the ease

and motion has not been renewed as yet.
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The COURT.—That is correct. Then the plain-

tiff rests as I understand it ?

Mr. RAY.—Yes, sir.

Plaintiff rests.

Mr. THOMPSON.—I wish at this time to move

to dismiss the action of the plaintiff the Alaska

Matanuska Coal Company, for the reason that

under the condition of the proof upon the trial the

plaintiff is seeking equitable relief. As I under-

stand the situation at this time the plaintiff is

simply asking for possession of the property, and

he sets up his right to possession upon a legal title,

so that, as I understand the law as applicable to this

state of facts, this becomes an action in ejectment,

purely and simply an action at law, and no equi-

table relief is asked for. The plaintiff is out of

possession. He sets up a legal right to the property

and asks the Court to place him in possession, which

is an action of ejectment. Therefore, we ask that

the case be dismissed.

The COURT.—I do not see that striking out a

claim for damages and an allegation for unlawful

appointment of receiver changes the nature of the

action.

Mr. THOMPSON.—That is not our position.

What I intended to convey to the Court was that

owing to the condition of plaintiff's proof in this

case, the case has become an action at law rather

than an action in equity. I do not think the strik-

ing out of those two paragraphs makes any particu-

lar difference.

(Motion denied—exception allowed.) [125—14]
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TESTIMONY OF FLORENCE L. KOLB, FOR
DEFENDANT BRUNO AGOSTINO.

FLORENCE L. KOLB, witness for defendant

Bruno Agostino, having been sworn, testified as

follows

:

Direct Examination by Mr. THOMPSON.

My name is Florence L. Kolb. I am a Clerk in

the Land Office and in the absence of the Registrar

as acting Registrar. I have charge of the records

and files of the Land Office at Anchorage. We
received a letter from Commissioner Spry of the

General Land Office in Washington, D. C, under

date of May 1, 1926, concerning proceedings for the

consolidation of certain real property in the Mata-

nuska Coal Fields, Alaska, including what is known

as Unit No. 1. I have the original letter, but under

the rules of the department, this letter cannot be

withdrawn and filed in this cause.

Witness identifies Bruno Agostino 's proffered

Exhibit No. 1, so marked by Clerk as a copy of

the letter above testified to, and further testifying

says:

It is certified by me to be a true copy of the

original letter.

Mr. THOMPSON.—We offer this Letter in evi-

dence.

Mr. RAY.—T<> which the plaintiff objects upon

the ground thai all of the proceedings with refer-
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ence to the issuance of the lease, Plaintiff's Exhibit

"B, ,: merged and culminated in the execution of

the so-called lease, and any effort to attack or vary

its terms or its legality or its issuance is incompe-

tent and immaterial.

(Mr. Thompson states that purpose of the offer is

'to show that the lease of February 19, 1927, issued

to plaintiff corporation was the result of filing an

assignment of the lease to Bruno Agostino of May 5,

1922.)

The COURT.—At this time I am going to sustain

the objection to the letter. It may be that when

you have introduced any contracts that you have

made with the Alaska Matanuska Coal Company

that the letter may somehow become pertinent, and

at that time I wT
ill give you permission, if you are

so advised, to reoffer it, but at this time so far as

that letter is concerned I will sustain [126—15]

the objection. (Exception allowed. Exhibit ap-

pended.)

(Witness identified Defendant Agostino 's Exhibit

No. 2 (so marked by Clerk), as a certified copy of

a press copy of a receipt showing that Bruno Agos-

tino paid rental of $160.00, the original receipt

being in Washington. (Exhibit admitted and ap-

pended hereto.)
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TESTIMONY OF BRUNO AGOSTINO, FOR
DEFENDANTS.

BRUNO AGOSTINO, defendant, being sworn,

testified as follows:

Direct Examination by Mr. THOMPSON.

My name is Bruno Agostino. I am one of the

defendants in this action. On May 5, 1922, the Sec-

retary of the Interior gave me a lease on the Mata-

nuska Coal Fields, which lease was sold in 1925 to

the Alaska Matanuska. On the 13th of June, 1925,

I gave an assignment,— On the 17th of March,

1927, I served a notice on Mr. Ed Jesson and told

him his contract was broken and to return it to me.

Witness identifies Defendant Agostino 's Exhibit

No. 3 (so marked by Clerk), which witness states

is the notice he served at that time.

Mr. THOMPSON.—We offer this in evidence.

Mr. RAY.—We make the same objection hereto-

fore made with reference to this particular exhibit,

the objection being as follows:

"It is in evidence here that a consolidated lease

was executed; it is here before the Court; and the

defendant Agostino is estopped from introducing

parol testimony which seeks to vary, modify or

change or alter such lease."

The COURT.—I do not say that this is parol

testimony to alter or modify thai lease. This is a

demand apparently for certain papers. I also do
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not say that it is relevant to this action, but I will

overrule the objection and allow it to go in.

Mr. RAY.—I would like to add that this is irrele-

vant and tends to prove no issue.

(Recess until 2:00 P. M. to-day.) [127—16]

(2 P. M., same day, trial resumed.)

Same witness testifying.

The COURT.—I will let that notice in for what

it is worth. I do not see that it is very important,

but I will let it in for what it is worth.

(Said notice is marked as Defendant Agostino 's

Exhibit No. 3. Mr. Ray asks and is given an ex-

ception to the ruling of the Court.)

Mr. THOMPSON.—I hand this paper to the

Clerk and ask that it be marked Defendant Agos-

tino 's Exhibit No. 4 for identification. (Paper so

marked.) Mr. Agostino, I hand you Defendant

Agostino 's Exhibit No. 4 and ask you to state what

that is.

A. That is a power of attorney I gave to the

Alaska Matanuska upon my assignment of the con-

tract. The contract

—

Mr. THOMPSON.—We offer this in evidence.

Mr. RAY.—We object to it as not relevant to

any issue, an attempt to nullify, vacate and set aside

a lease executed by the Secretary of the United

States. It seems to be a photostat copy of a copy

and typewritten signatures. It is not a copy of the

original.
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Mr. THOMPSON.—It says here is is a true and

literal exemplification of the original on file.

(Argument.)

(Objection overruled and an exception allowed.

Document is marked Defendant Agostino 's Exhibit

No. 4.)

Mr. THOMPSON.—I hand to the Clerk a paper

and ask that it be marked Defendant Agostino 's

Exhibit No. 6 for identification. (So marked.)

Q. Mr. Agostino I hand you Defendant Agostino 's

Exhibit No. 6 (for identification) and ask you to

examine the same and state what it is.

A. The contract between me and Henry DeJohn.

Mr. THOMPSON.—We offer this in evidence as

Defendant Agostino 's Exhibit No. 6.

Mr. RAY.—To which the plaintiff objects on the

ground that it is [128—17] not a party to the

contract nor interested therein, and that the same

is in violation of law, in violation of Section 2 of

Article 7 of coal leases, particularly the lease is-

sued to Bruno Agostino, as follows: "That the

lessee shall not assign this lease or any interest

therein, nor sublet any portion of the leased prem-

ises, or any of the rights and privileges herein

granted, without the written consent of the lessor first

had and obtained." It docs not appear that the

Secretary of the Interior ever approved such con-

n-act, and the same in no way can affect the plaintiff

in this action; for the further reason—repeat the

same objection heretofore made, for the purpose

of the record—that the possession of any lessee of
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the land or coal deposits leased under this Act

—

The Alaska Coal Act—for all purposes involving

adverse claimants to the leased property, shall be

deemed the possession of the United States, and

for such purposes the lessee shall occupy the same

relation to the property leased as if operated di-

rectly by the United States; and that such contract

is an attempt to question the rights of the lessees,

as representing the United States, in and to the

unit in question."

(Objection overruled and document admitted in

evidence and marked Defendant Agostino 's Ex-

hibit No. 6.)

(Exception allowed.)

Continuing the witness stated that the descrip-

tion of the ground included in Unit No. 1 for which

a lease was issued to him on May 5, 1922, is as fol-

lows:

The southeast quarter of Section 28, and

the southwest quarter of Section 27, Township

nineteen north, range two east, Seward Me-

ridian, Alaska.

Mr. THOMPSON.—Mr. Agostino referring to the

contract between you and the Alaska Matanuska

Coal Company for the sale or purchase, or the pur-

chase and sale of Unit No. 1 dated June 13, 1925,

I wish you would state what you did with respect

to performance of the requirements of that contract

that were for you [129—18] to perform.

Mr. RAY.—We object to the question. The con-

tract and assignment have been merged in the lease,
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all preliminary steps leading up to the culmination

—to the execution of the lease would seem to me to

be immaterial and irrelevant.

(Objection overruled. Exception allowed.)

A. I give an assignment and power of attorney

to the Alaska Matanuska Company to make an as-

signment and proof to the Secretary of the In-

terior.

Mr. THOMPSON.—Q. Now I wish you would

state in what respect, if any, the Alaska Matanuska

Coal Company have failed to perform the conditions

of the contract provided for them to perform.

(Objected to by Mr. Ray. Objection overruled,

exception allowed.)

A. Alaska Matanuska failed to pay the labor

ten thousand dollars like they agreed to, and failed

to make payments to me.

Q. How much?

A. $1,000.00 on January 1, 1926.

Q. What else have they failed to do?

(Mr. Ray objects on the ground the contract

speaks for itself. Objection overruled and an ex-

ception allowed.)

A. $1,000.00 to Arthur Frame they failed to pay.

Whereupon Mr. Bay shows to Mr. Thompson, at-

torney for the Bruno Agostino, a paper which was

read by Mr. Thompson and returned by him to

Mr. Ray with the statement in substance and effect

that no proof would be required of the Tact that

such payment had been made to Arthur Frame.

Q. When was that $1,000.00 to Frame to be paid?
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(Mr. Ray objects because the contract speaks for

itself as it shows that undisputed possession was

to be given before this money was due and payable.

Objection sustained as to when it was to be paid as

the contract speaks for itself.) [130—19]

Q. You speak of the plaintiff company failing

to pay the sum of $10,000.00 for labor.

A. For labor.

Q>. What labor do you mean?

Mr. RAY.—Same objection. The contract de-

scribed the manner to which the $10,000.00 shall be

paid and when it shall be paid.

The COURT.—This is a question directed to a

description of the labor that they failed to pay.

(Objection withdrawn.)

Mr. THOMPSON.—Q. Describe the labor that

they refused to pay.

A. The labor was back debts when the property

went into the hands of the receiver, and Mr. Howard

knew the company was in the hands of the receiver

and he agreed to assume all indebtedness and they

was to get possession of the property.

Mr. RAY.—We ask that the answer be stricken.

There is no such thing in the contract.

The COURT.—I will strike all that part of the

answer which says what Mr. Howard knew, and

allow to stand that part which says that it was the

labor that was back debts of the property.

Mr. THOMPSON.—Q. You said, for labor for

back debts of the property. How far back would

that labor go?
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Mr. BAY.—Wait a minute.

A. Only eighteen months.

Mr. HAY.—We object as t hat is all provided for

in the contract.

(Objection sustained.)

Mr. THOMPSON.—Q. Mr. Agostino, speaking

of this contract in connection with the power of

'attorney which you gave Bartley Howard, which

you gave to the Alaska Matanuska Coal Company
through Bartley Howard, its vice-president, did or

did not the Alaska Matanuska [131—20] Coal

Company fail to prosecute any suits?

A. Yes.

The COURT.—Wait a minute.

Mr. THOMPSON.— (Continuing question.) Any
suits or actions wrhich you had begun for the pur-

pose of recovering possession of the property?

Mr. RAY.—We object to the question as imma-

terial, as it wras the duty of Bruno Agostino, under

the contract, to deliver undisputed possession of the

property.

(Argument. Objection sustained.)

Mr. THOMPSON.—Q. Mr. Agostino I will ask

you what the Alaska Matanuska Coal Company did

with respect to complying with the contract which

you made with them in June, on June 13, 1925, and

the power of attorney which you gave on June 18,

1925.

(Mr. Ray objects. Overruled and exception al-

lowed.)
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A. Alaska Matanuska they never lived up to

its agreement because they failed to do the pay-

ments.

(Mr. Ray moves to strike answer. Motion de-

nied.)

Q. Go ahead.

A. And I give power of attorney to it personally1

myself to give them possession of the property and

pay the labor as he agreed to.

(Mr. Ray moves to strike answer. Motion de-

nied.)

Q. Now, Mr. Agostino. What I want to get at

particularly is not with respect to payment of the

labor but with respect to the filing of an agreement,

the filing of the assignment with the Secretary of

the Interior. That is first. Now, will you direct

your answer to that particular point.

The COURT.—Isn't it admitted that the assign-

ment was filed with the Secretary of the Interior I

Mr. RAY.—Yes, and approved by the Secretary.

Mr. THOMPSON.—[132—21] Q. Well, now, di-

recting your attention to the fact that you were

required to deliver possession of the property to

the plaintiff company, did you do anything toward

delivering possession?

A. When they asked me to give power of attorney

to him personally, he would pay the debts. How
could I give him possession after he refused to pay ?

He agreed to pay the debts and clear the property.

That is why I gave the power of attorney.
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Q. Mr. Agostino. What had you done in the way

of delivering possession to the plaintiff company

by bringing any suits or anything of that kind tq

recover possession !

Mr. BAY.—We object to that as a matter of

record.

A. Yes, I bring the suit.

The COURT.—Just a minute. Wait until the

objection is passed upon. I will let you testify

as to what you did, but fix the time.

Mr. THOMPSON.—Q. After you entered into

this contract with the Alaska Matanuska Company.

A. Yes, sir. Mr. Howard told me to take an

injunction right away, and I went and got Mr.

Frame to get an injunction and to take the receiver

out to pay the indebtedness and Mr. Howard gave

a contract to Frame to act in the case, and, later on,

this case was dismissed. I don't know why he dis-

missed it, but it seemed like they didn't want to

get—

(Mr. Ray objects and the Court strikes the last

part of the answer—"but it seemed like they didn't

want to get.")

Q. Mr. Agostino, you speak of a case. What
case do you mean?

(Objection by Mr. Ray overruled.)

A. That is the case for the discharge of the

receiver and against Henry DeJohn to get posses-

sion of the property.

Q. What became of that case?

(Objection by Mr. Ray overruled.) [133—22]
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A. That case—I came here and Mr. Frame was

not here. I telegraph to him in Juneau, and he

answered a telegram back that the case was dismissed

without prejudice.

Q. State whether or not you had anything to do

with the dismissal of the case.

A. No, I have not nothing to do with it.

Q. Who was Mr. Frame representing as attor-

ney?

A. He was representing the Alaska Matanuska

Company.

Mr. RAY.—Then I ask that the answer be

stricken. I thought this man was the plaintiff

in the case.

(Answer stricken.)

Mr. THOMPSON.—Q. Did Mr. Frame represent

you in this litigation which you speak of, this

case?

A. He represented Alaska Matanuska in this

case.

The COURT.—Q. Did Mr. Frame represent you,

or not?

A. No.

Mr. THOMPSON.—Q. You have spoken of a

failure of the Alaska Matanuska Company to pay

Mr. Frame $1,000.00. What was that money to

be paid for?

A. That was for the case that had been dismissed.

Q. Mr. Agostino. State, if you know, what

knowledge or information the Alaska Matanuska

Coal Company had of the appointment of a receiver
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over Unit Number 1 at the time you entered into

the contract on June 13, 1925.

(Mr. Ray objects. Objection overruled.)

A. Mr. Howard he know that the receiver was

appointed on the 12th of June, 1925, and he came

to the Parsons Hotel and he asked me

—

Q. What date; when?

A. That was on the 12th—on the 13th, after the

receiver was [134—23] appointed on the 12th.

Q. Was it on the 12th or on the 13th?

A. On the 13th.

Q. Was it before he entered into the contract or

not?

A. Just before we went into the contract, and he

asked for me to sell the property to them clear of

indebtedness or else I would lose the property. He
came to the Parsons Hotel and spoke to me and he

told me what he would do.

Q. What did he say about the receivership ?

A. He was going to pay the receiver indebted-

ness, and I considered his proposition, and he went

and had the agreement made and I signed the

agreement to that effect, the contract.

Q. Mr. Agostino, I wish you would state whether

or not you have been damaged by the failure of the

Alaska Matanuska Company to perform their por-

tion of the contract, and, if so, how much.

A. Yes, sir. I have been damaged I consider

$10,000.00.

Mr. THOMPSON.—If the Court please, it is 12

o'clock and that is all of this portion of the exami-
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nation. The rest of my examination will be di-

rected, I think, to something else.

Mr. RAY.—With reference to the testimony of

the witness as to conversation with Mr. Howard,

I move to strike all such testimony upon the ground

that the negotiations leading to the contract merged

in the contract, and that the contract itself is the

only expression between the parties as to their re-

spective rights and it cannot be changed, modified

or altered by the parol testimony sought to be intro-

duced.

The COURT.—It is difficult to make this witness

understand and to understand him. I will deny the

motion because I do not see that he has testified

to the contents of the document or anything of that

sort. He has been testifying as to what was done

under the document toward carrying it out by him

and by others [135—24] and as to their knowl-

edge of the receivership. That may or may not

be competent to prove or disprove any of the issues

in the action, but, also, it may be pertinent to show

the relations of the parties.

(Exception allowed to Mr. Ray.)

(Recess until 2 P. M. and, after recess, the wit-

ness continues with his testimony.)

Mr. THOMPSON.—Q. Mr. Agostino, referring

back to the suit which was brought by you in your

name against Henry DeJohn and others for the

recovery of possession of this property, being

A.-502, I think, in the records of this court, state



Alaska Matanuska Coal Company et al. 175

(Testimony of Bruno Agostino.)

whether you had any knowledge or information

or authorized the dismissal of this suit.

(Objection by Mr. Ray. Overruled and excep-

tion allowed.)

A. All the knowledge I had was a telegram I got

from Arthur Frame that the case was dismissed.

Q. Did you authorize the dismissal?

A. No, sir.

Q. Now, Mr. Agostino, referring back to June 12,

1925, when the receiver was appointed in this court

to take charge of unit Number 1, state whether you

had any knowledge of the appointment of that re-

ceiver or the proceedings leading to that appoint-

ment? A. No, sir, I hadn't.

Q. Were you a party to those proceedings?

A. No, sir.

Q. Now, Mr. Agostino, referring to the contract

which you entered into with Henry DeJohn on the

30th day of October, 1923, will you state what you

did with reference to the performance of that con-

tract on your part?

A. I complied when I put him in possession. I

think that is all [136—25] I have to do, when I

put DeJohn in possession of the property.

Q. Now, will you state in what respect, if at all.

Mr. DeJohn has failed to comply with the require-

ments of that contract by him to be performed.

A. Yes.

(<). You may Btate, Mr. Agostino, what failures

were made by DeJohn, as I have asked you.

Mr. WALLER.—Object to the question for the
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reason that since that occurred this additional de-

fendant had disposed of all his right, title and in-

terest in the subject matter of this suit which is

Unit number 1: that he is not entitled to claim

anything against the additional defendants DeJohn

and associates until he has recovered from the

Alaska Matanuska Company, the assignee of his

lease.

(Argument. Objection overruled, and an ex-

ception allowed to Mr. Waller.)

A. He put the property in the hands of a receiver

without my notice and he failed to give an account

or render a statement every month, and he failed

—

Mr. THOMPSON.—Q. You say he failed to give

a statement every month. To whom?
A. Well, to the Alaska Bank.

Q. The Bank of Alaska?

A. The Bank of Alaska.

Q. All right. What else?

A. He removed the finances from the Bank of

Alaska to some other bank without notifying me,

and he failed to pay the labor and he failed to pay

the rental.

Q. You say he failed to pay the labor. Explain

what you mean by that, Mr. Agostino. What labor

was he to pay?

A. The labor that was working on Unit number

1 in the mine to [137—26] operate the property.

Q. What was the amount of that labor, if you

know?
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A. Well, I couldn't say exactly. $14,000.00 some-

thing, I judge.

Q. No, no. We are now back in 1923, October

30, 1923, when you entered into a contract with

DeJohn before any judgments had been rendered

at all against the Premier.

A. That was only an indebtedness of $1700.00.

Q. An indebtedess of $1700.00— A. Yes.

Q. —that he was to pay. What else did he fail to

do?

A. Well, he failed to pay the rental on the Gov-

ernment.

Q. Rental to the Government.

A. To the Government.

Mr. WALLER.—We object to all this line of

questioning.

The COURT.—You may have an exception. It

is all in answer to that one question practically.

Mr. THOMPSON.—Q. How much was that

rental that he failed to pay?

A. Well, I paid $160.00 myself on the 2d of July.

I don't remember for sure whether it was the 2d

or 3d of July, but I was notified by Mr. Stewart

that the rental had been delayed.

Q. You paid $160.00 rental? A. Yes.

Q. What year was that 2d day of July?

A. 1925.

Q. Is that the rental that was testified to here by

Mis Kolb? A. Yes.

Q. Did you ever deliver any notice to Mr. De^

John \ A. Yes.
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Q. What was it?

Mr. WALLER.—We object to the question for

the same reason that we [138—27] excepted to.

(Objection overruled and exception allowed.)

A. I gave notice to him to return the property

to me, full possession for broken his contract.

Mr. WALLER.—We except further to this an-

swer for the reason that, according to the contract,

there was no provision for the forfeiture and, under

the terms of the contract, the said contract was

irrevocable, being coupled with an interest and im-

pressed with a trust upon the property.

The COURT.—I will let him answer that he gave

and notice and what the notice was, but not what

the contents of the notice was unless produced here.

I don't know whether the notice has any particular

effect or not, but I will allow you to prove it.

Mr. THOMPSON.—Q. Was that notice in writ-

ing?

A. Yes. That notice was in writing.

Q. Have you got a copy of it?

A. No. I have not now. That notice—I left the

copy with Mr. Frame and I don't know Mr. Frame

where he put it. After he went away I heard that

the case was dismissed. I don't know if he left

it in the court or had it himself in the office.

Q. Do you know what the notice said?

A. Yes.

Q. What was it?

A. Giving a thirty day notice to return Unit No<

1 to me, that he failed to comply with his contract.
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Q. Do you remember when the notice was served

on Mr. DeJohn?

A. On the 27th day of May, 1925.

Q. What was done by Mr. DeJohn, if anything,

with respect to abandoning this contract and the

property ?

A. Yes, sir. He broke and abandoned it when

he turned it over to the receiver. [139—28]

Mr. THOMPSON.—I think that is all of the

direct examination.

Cross-examination by Mr. RAY.

Q. Bruno, do you know Mr. Ervin of the First

National Bank? A. Yes.

Q. Did you go to the First National Bank in

January, 1926? A. Yes.

Q. Did Mr. Ervin offer you $1,000.00?

A. No, sir.

Q. What?
A. No, sir. He says: " There is a thousand dol-

lars in the bank there," and I replied to Mr. Ervin,

"Who sent that money?' He says: "I don't know.

I just got a telegram.'
1

I say: "You keep the

money until I find out who sent this money to me
and then I will come and get it." That week Mr.

Bartley Howard came to Anchorage on Sunday, the

first week of the year in January, and Mr. Ed.

Jesson from Moose Creek. They meet together

that Sunday and come to the Anchorage Hotel

—

to the Parsons Hotel, I mean, and they say: "Mr.

Agostino, you didn't have the thousand dollars. I
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says: "Nobody notified me there was any money

in the bank.'
: Well, they said: "If you don't get

that thousand dollars you never get it any more."

I say: "If I ain't entitled to it I don't want it.'
:

He says: "We just donate that to you. We are

not going to pay anything to you until we get pos-

session of the property." I say: "If you don't

pay the labor you can never get possession of the

property.

'

: They said: "We get it some way."

That is what they told me. I can prove that by

Mr. Parsons.

Q. About when was this, Bruno?

A. That was January, the first week of January,

1926.

Q. All right. Now, about a week before you had

this conversation, this talk— [140—29]

A. To who?

Q. With Bartley Howard and Mr. Ed. Jesson

—

A. No, that was on Sunday.

Q. Stop and listen carefully. I will be as slow

as I can. About a week before you had this talk

with Bartley and Ed Jesson Mr. Ervin told you he

had a thousand dollars for you.

A. That was just three days before Mr. Bartley

Howard came and talked, because I arrived on the

train on Wednesday.

Q. And Mr. Ervin said he had a thousand dol-

lars for you.

A. Yes, but he didn't know who sent it.

Q. He said he had a telegram for a thousand

dollars for you. A. Yes.
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Q. And he didn't know who sent the telegram?

A. That is what he says.

Q. Did you have a thousand dollars coming from

anyone else?

A. Well, that is my business. I don't know
where that thousand dollars came from.

(Continuing witness testified as follows:)

I first met Bartley Howard on June 12, 1925. I

might have seen him before but I was not ac-

quainted with him. He was coming into the Par-

sons Hotel and Mr. Ed Jesson introduced him to me
and the first time I talked to him was in the Par-

sons Hotel. He came and offered that he wTould

buy the lease clear of indebtedness and he told me
that he would save the property or I would lose it.

He came to the Parsons Hotel and made a propo-

sition to me to sell my lease and I accepted the

proposition and he went to wrife the contract which

I believe was on Sunday the 14th, and the contract

is dated the 13th. He gave me an order to go to

Arthur Frame to put an injunction on the receiver,

and he gave Frame a written agreement guarantee-

ing a thousand dollars for that suit. I told Mr.

Howard I could sell this property and he said that

[141—30] I couldn't and he and I took my papers

to the Anchorage Hotel and showed them to Mr.

Diamond before any contract was drawn.

(Continuing witness testified as follows:)

Mr. RAY.—Q. Do you remember that you gave

Mi*. Diamond a copy of the notice that you served

on DeJohn \ A. Yes.
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Q. You remember that?

A. I didn't give it to attorney Dimond. I served

the notice on DeJohn and Arthur had it. All I

gave to Dimond was the contract between me and

DeJohn.

Q. What else did you give him?

A. Nothing else.

Q. Didn't you give him the lease?

A. The lease. Yes.

Q. And didn't you give him a copy of the notice

you had served on DeJohn?

A. Yes, they had the notice in the office. I no give

him no notice.

(Continuing witness testified as follows:)

The contract was drawn by Mr. Dimond. I knew

a receiver had been appointed. When the contract

was drawn and Mr. Howard knew it too the re-

ceiver was appointed on the 12th and the contract-

was drawn on the 11th of June, 1925, on Sunday

in the Anchorage Hotel and was dated the day be-

fore. I didn't go to Seward as I had no business

there. I gave Henry DeJohn a power of attorney

to collect $4,400.00 in Washington, and he collected

it and paid the Carlson Mortgage money that I

borrowed. The power of attorney I gave to Bart-

ley Howard was for this $4,400.00 dollars and for

1 lie whole business—the assignment, contract, the

money coming from DeJohn and everything. If

he paid the indebtedness [142—31] he was entitled

to the $4,400.00 dollars, but he failed to do that. I

read the contract before I signed it but I don't un-
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derstand as well as an attorney. I didn't take the

contract to Arthur Frame before I signed it. It

showed $10,000.00 on it for labor and I asked Mr.

Tony Dimond "Why Mr. Howard told me you

would assume all indebtedness. Here you only

have $10,000.00." "Well," he says: "that is only

a matter of form because we have to assume all of

the indebtedness anyway and in order to make

Henry DeJohn and his company go by the books

we have to put it that way, because if we don't he

will have a hundred thousand indebtedness or two

thousand indebtedness. But this way we can go

by the books."

Q. Who said that?

A. Mr. Howard and right there was Tony Di-

mond and Mrs. Chase.

Q. Mr. who?

A. Mrs. Chase. She was one that drew the con-

tract.

Q. About a week later you gave the power of at-

torney? A. Yes.

Q. What was this one thousand dollars to be paid

to Arthur Frame for?

A. For the case to dismiss the receiver to pay the

labor—dismiss the receiver and continue with the

case to get possession from Henry DeJohn.

Q. Who is he working for?

A. He is working for the Alaska Matanuska.

Q. Were you to pay him the thousand dollars?

A. Alaska Matanuska guaranteed me to pay the
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thousand dollars, but to charge it to me on the pur-

chase price. They gave me a written agreement.

Q. Then you owed Arthur Frame a thousand dol-

lars ?

A. No, sir, because Mr. Howard agreed to pay it

and charge it on [143—32] my purchase price.

Q. They charged you with Mr. Frame's fee in

that suit for possession ? A. Yes.

Q. Do you remember this contract pretty well

that you signed? Have you seen it lately?

A. The contract with Arthur Frame?

Q. No; the contract with the Alaska Matanuska

Company. Do you remember this in the contract?

(Reads.) It is further understood and agreed that

this is an option and not a contract of purchase and

sale? It is fully understood and agreed that the

payment of all sums by the party of the second

part hereunder and its performance of the other

terms and conditions of this contract are entirely

optional with the party of the second part?

A. Yes. And the second party never notified me
that he wouldn't take the option. I demanded my
papers and they never returned it. They made no

effort to pay the labor, so I don't know whether

they take the option or not take the option. Just

to tie me up is all they done.

Q. Do you recall something that is like this: As

consideration for the sale and delivery of the prop-

erty, possession of all the property free and clear

<>(' all claims, demands, liens and incumbrances, the

party of the second part—that is the company if it
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elects to exercise the option herein granted, shall

make certain payments—$25,000.00 and $10,000.00

in labor out of royalties.

A. How could

—

Mr. THOMPSON.—At this point we desire to

object to this question, and to the questions which

I presume will follow^ it along this line, for the rea-

son that it is our position in this case that [144

—

33] the suit of the plaintiff is a suit for specific per-

formance, and it is incompetent for the plaintiff to

show that he has performed the conditions of the

contract that he is required to perform, or if this

goes, as I take it, to show that Agostino ought to

deliver possession of the property before these pay-

ments are made, if they have not been made, or be-

fore plaintiff performs the condition of the con-

tract which he has agreed to perform.

(Objection overruled and an exception allowed to

Mr. Thompson.)

Mr. RAY.—Q. Have you ever delivered posses-

sion of Unit Number 1 to the Alaska Matanuska

Company ?

A. I couldn't deliver possession when he no pay

the labor as he agreed to. I had no money. He
knows I have no money. The company is sup-

posed to pay the indebtedness and get possession

under my name.

Q. Have you ever delivered possession of Unit

Number 1 to the Alaska Matanuska Company {

A. No. I give him power of attorney to get it

himself; pay the indebtedness and get it himself;
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to Mr. Bartley Howard, representing the Alaska

Matanuska. I couldn't give him possession because

he has not paid the indebtedness.

Q. Have you ever delivered possession of Unit

number 1 to the Alaska Matanuska Company?

A. No.

Mr. RAY.—That is all.

Cross-examination by Mr. TKUITT.

(Witness testifies as follows::)

On May 5th, 1922, I received a lease from the

Government of the United States to coal lands in

the Matanuska Valley known as Unit Number 1,

the application for which was made, I think,

[115—31] on the eighth day of December, in 1920

or 1921. At this time I wTas busy engaging in coal

mining in Eska Creek, and mined coal in other

mines.

Mr. TRUITT.—On or about December 8th, 1921,

did you form a partnership or an agreement with

certain associates for the mining of coal?

Mr. THOMPSON.—We object to that question

for the reason that the contract between Mr. Agos-

tiuo and DeJohn, upon which we are in court here,

as between Agostino and DeJohn, takes the place

of any prior contracts, and the rights of the parties

heretofore existing are all set forth in that con-

i ract. I understand the purpose of this is to go

back into the prior relations of these parties, the

prior contracts, and I think they are all determined

in this contract.
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The COURT.—What is the purpose?

Mr. TRUITT.—The purpose was to show that

this witness had certain associates. They were

banded together under a written contract with ref-

erence to the particular land that is the subject

matter of this action and litigation, and that they

continued under the terms of that agreement from

the date in December up to the date of the execu-

tion of the contract whereupon the possession of the

property in question was turned over to the Pre-

mier Coal Mining Company or to DeJohn, as a rep-

resentative of the Premier Coal Company. That

this is the contract that we wish to introduce at

this time, entered into between the witness Agos-

tino and these associates on December 8th, 1921,

and continued in force up to the execution of the

contract, and it shows the relations with each other

up to that time.

The COURT.—I w7
ill sustain the objection.

There is nothing in the direct examination as to

this 1921 contract. [146—35]

Mr. TRUITT.—The contract of October 31, 192^

refers to this very contract that I am questioning

him about.

The COURT.—You're basing all your rights on

the final contract of 1923, are you not?

Mr. TRUITT.—Yes, sir. But this other con-

tract

—

The COURT.—Then I will sustain the objection.

(Exception allowed.)
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Mr. TRUITT.—Q. On receipt of your leasing

contract from the Government were you on the

property in question at that time?

A. I don't understand what you mean.

Q. When did you go on Unit number 1 with ref-

erence to the time you received the patent?

(Continuing witness testifies as follows:)

At the time I received the patent I had been min-

ing Unit Number 1 for about a year and a half, and

when I received the patent myself and my associ-

ates Henry DeJohn, Colobuffalo, Adam Colonello

and S. L. Ruath, who were my partners at the time,

were prospecting on the ground. I continued on

the ground after I got the lease, or patent, about

the ninth day of June, 1922, when they throw me
in the creek. We had taken out about 5,000 tons

of coal that winter. I continued in possession as

lessee up to the time I executed the contract with

Henry DeJohn on October 20, 1923, at which time

I gave Henry DeJohn this working agreement and

put him in possession of the property. At that

time myself and associates had expended consider-

able money on the property. The contract that I

entered into with Henry DeJohn settled the whole

business that had been done before. It was a dis-

solution of the partnership. I held the lease and

gave them possession of the property and a work-

ing agreement, and they remained in possession up

to the time possession was taken by court. [147

—

;>(>] They worked the property and took consider-

able coal but I was not on the property and had not
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been in the mine to know the depth of the mine in

June 1925. They never gave me any report and

all the information I got was from Mr. Corey. At

the time I executed the contract with Henry De-

John I also gave him the power of attorney.

(Power of attorney admitted in evidence marked

Premier Coal Mining Company Xo. 1 and appended

hereto.)

I made an assignment of my lease and the con-

t pact on June 13, 1925. Some time about the sec-

ond of July in 1925, upon notice by Mr. Stewart, I

paid $160.00 rental as I have already testified.

That was after I had made the assignment but it

was money that they had delayed paying since 1924

and I never received the money back. I wrote to

the bank and to the receiver about it. Mr. DeJohn

was not in possession at the time.

Cross-examination by Mr. WALLER.

Mr. WALLER.—Q. Mr. Agostino, I call your at-

tention to photostat copy of the lease which has

been introduced in evidence here as Agostino 's Ex-

hibit No. 4.

Mr. RAY.—Power of attorney, you mean.

Mr. WALLER.—Q. I should have said power of

attorney. I will call your attention to the last four

or five lines on the first page. (Reads from Bruno

Agostino's Exhibit No. 4:)
ki and to receipl for any

money or other consideration at any time to become

due, owing or payable to mo by reason <>r the grant-

ing of said lease to me or my title to said lease or
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ownership thereof at any time heretofore or here-

after, and to demand, collect and receive from

Henry DeJohn and his associates all sums that are

or hereafter may become due, owing or payable to

me under a contract entered into between the said

Henry DeJohn and myself whereby he was given

the [148—37] privilege of working said lands

subject to the provisions of this lease." Mr. Agos-

tino, I wsih to ask you what contract those words

refer to.

A. Mr. DeJohn never gave an account of the man-

agement of the property, whatever he had been do-

ing with the money from selling coal. I appointed

him to be my agent to manage and find out all

business doing over the books to see how the com-

pany stands.

Q. I asked you, Mr. Agostino: What do these

words I read refer to.

A. The contract. That means the contract with

me and DeJohn.

Q. Of what date?

A. The 30th day of November, nineteen hundred

and

—

Q. 30th day of October— A. Of October.

Q. 1923? A. 1923.

Witness excused.
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TESTIMONY OF GEORGE MUMFORD, FOR
DEFENDANT AGOSTINO.

GEORGE MUMFORD, witness for defendant

Agostino sworn, testifies as follows:

Direct Examination by Mr. THOMPSON.

On October 20th, 1923, I was employed by the

Alaska Railroad Accounting Division, and on De-

cember 3d, 1923, 1 entered into relations with the

Bank of Alaska, which relations have continued up

to the present time. My relations with the bank were

such that if Henry DeJohn of Premier Coal Min-

ing Company had filed any statements in the bank

in regard to coal mined, royalties or rents paid to

the Government or any other matters of accounting

in relation to working of Unit No. 1 I would be in

a position to knowr if I had occasion to refer to the

files, but I don't recall whether any such papers

were filed or not. [119—38]

TESTIMONY OF BRUNO AGOSTINO, FOR
DEFENDANTS (RECALLED—CROSS-EX-
AMINATION).

I>Rr\() AGOSTINO resumes his testimony on

cross-examination.

(By Mr. MORTON.)

I would like the record to show that the cross-ex-

amination of the defendant receiver is directed to

a portion and a specific portion of the direct ex-
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amination which will be pointed out to this witness.

Q. Calling your attention, Mr. Agostino, to your

testimony this morning wherein the following ques-

tions were asked and the following answers were

given by you: (Beads:)

"Mr. THOMPSON.—Q. Mr. Agostino, state, if

you know, what knowledge or information the

Alaska Matanuska Coal Company had of the ap-

pointment of a receiver over Unit Number 1 at the

time you entered into the contract on June 13, 1925.

A. "Mr. Howard, he know that the receiver was

appointed on the 12th of June, 1925, and he came to

the Parsons Hotel and he asked me

—

Q. "What date—when?

A. "That was on the 12th—on the 13th, after the

receiver was appointed on the 12th.

Q. "Was it on the 12th or on the 13th?

A. "On the 13th.

Q. "Was it before he entered onto the contract

or not %

A. "Just before we went into the contract, and

he asked for me to sell the property to them clear

of indebtedness or else I would lose the property.

He came to the Parsons Hotel and spoke to me and

he told me what he would do.

Q. "What did he say about the receivership I

A. u He was going to pay the receiver indebted-

ness. And I considered his proposition."

( L). Were those questions asked you this morning

and did you make such answers as I have read to

you? [150—3D] A. Yes.
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Q. When did you first Learn of the appointment

of the receiver? A. On the 12th of June.

Q. You learned on the 12th of June

—

A. Yes.

Q. You learned on the 12th of June? A. Yes.

Q. The same day that the receiver was appointed?

A. Yes.

Q. When did you commence your negotiations

with the Alaska Matanuska Coal Company?
A. That same day.

Q. On the 12th of June? A. Yes.

Q. Who represented the Alaska Matanuska Coal

Company in the transaction on the 12th of June?

A. I know Mr. Howard was general manager of

the company. I don't know who represented it.

Q. Who wras the man—who was the person or

persons who dealt with you on behalf of the Alaska

Matanuska Coal Company? A. Mr. Howard.

Q. That was on the 12th of June?

A. The 12th of June was the conversation. The

papers were not made on the 12th of June.

Q. When were the papers executed?

A. The papers were made on the 13th. It is

dated on the 13th but I think it was made on Sun-

day. I don't remember whether it was on the 13th

or 14th, but it was dated a day ahead or a day back.

Q. Do you recall the day of the week on which

the receiver was appointed? [151—10]

A. Well, it was on the 12th. I don't know what

day it was. It must have been Friday or Saturday

—the 12th. It musl have been either Friday or



194 Henry DeJoJin et al vs.

(Testimony of Bruno Agostino.)

Saturday. I don't recall what day it was. I think

it would show on the calendar. I know it was

Sunday the contract was drawn.

Q. The contract was drawn on Sunday?

A. Yes.

Q. What date was it signed?

A. The contract is either dated a day ahead or a

day back. I don't know. It is dated on the 13th

but Sunday must have been the 14th. I don't

know.

Q. If that was so and Sunday was the 14th and

the 13th was Saturday you knew of the appointment

of the receiver of Friday, the 12th did you not ?

A. Yes I know.

Q. And Friday, the 12th, was the day upon which

you commenced your negotiations with the Alaska

Matanuska Coal Company. A. Yes.

(Continuing witness testifies as follows:)

On Saturday the 13th I talked the proposition

over with Mr. Howard, to clear my property and

pay the indebtedness and I agreed with Mr. Howard
to draw this contract and the same night he sent

me to Arthur Frame and he said: "You go tell

A rthur Frame to put an injunction on the receiver

and tell him you will be backed by the Alaska

Matanuska/ Then he went to the Anchorage Ho-

tel, and I went to Arthur Frame, and back to the

Parsons Hotel. He went to draw the contract and

when the contracl was drawn he came and said:

"Mr. Agostino, you come and sign this contract."

Ue lore I signed the contract I read it and I said:
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"Mr. Howard, why you got only $10,000.00 here?"

On the 12th day of June 1925, he [152—41] knew

the receiver was appointed and he told me that he

was manager of the Alaska Matanuska Company,

and I dealt with him in that capacity. I filed a

paper in this court drawn by Arthur Frame for

the discharge of the receiver, either that day or the

next. I don't remember whether I signed it that

night or the next morning. (Witness handed paper

from court records.) That is the paper I signed

and that is Arthur Frame's name and it is an in-

junction I guess—a petition for the receiver. It

is a petition made in my name by the Alaska Mata-

nuska. Signed by me. (Witness shown another

paper.) This is a motion for leave to intervene,

filed June 13th, in this court.

Q. Now, then, was it after you signed this par-

ticular paper that you executed the contract with

Mr. Howard for the Matanuska Company?

A. Well, it is both done at the same time. It is

five years ago and I wouldn't remember if I signed

in the same hour or before. I couldn't testify to

that.

Q. Where did you sign this I

A. Signed it in Mr. Frame's office.

Q. Where did you sign the agreement?

A. Signed it in the Anchorage Hotel.

Q. Which did you sign first (

A. Well, now, that is a question thai 1 no remem-

ber. When I signed thai we were together with

Mr. Howard. I don't remember whether I signed
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that after the contract or before the contract. I

could not tell you. I wouldn't remember.

Q. You went to see Mr. Frame the night of the

12th? A. Yes; by the order of Mr. Howard.

Q. No matter on whose order. You went to see

him on the night of [153—42] the 12th.

A. Yes.

Q. He worked until 6 o'clock that night.

A. Yes, sir.

Q. You signed this either that night or the next

morning? A. Yes.

Q. At that time was the contract signed with the

Alaska Matanuska Coal Company ?

A. I told you both of them were signed pretty

close together. I couldn't remember which one was

signed first.

Q. Suppose I hand you a calendar for 1925. Can

you read a calendar?

A. Yes, I can read a calendar.

Q. Here is the month of June. Check up on your

dates and see if you can tell me.

A. I suppose I signed that contract with Bartley

Howard about 4 o'clock.

Q. Of what date? A. On the 13th.

Q. It was not on a Sunday the 14th now?

A. It must have been that same day.

Q. You know when it was. I don't. Was it

Sunday or Saturday I

A. That is Sunday the 14th. That is Sunday the

14th and the contract was dated the 13th.

<
t
>. The contract was dated on the 13th.
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A. The contract was signed on the 14th and dated

on the 13th.

Q. Was there not a hearing in this court on your

petition which I pointed out to you, for leave to

intervene in the case then pending on the 13th at

2 o'clock in the afternoon? A. Yes.

Q. Which was before the contract was signed on

a Sunday. [154—43] Saturday afternoon at 2

o'clock was before Sunday afternoon at 4 o'clock,

was it not I A. Yes, I guess it was.

Q. All right. Then when you signed the contract

you knew that the receiver had been appointed, in

fact, you intervened in the case and asked for his

discharge.

A. All that Mr. Howard was doing for me.

(Continuing witness testified as follows:)

At that time on Sunday the 14th I knew a receiver

had been appointed and I had intervened in that

action and asked for his discharge and in dealing

with me on behalf of the Alaska Matanuska Com-

pany, as its general manager, at that time Mr. How-

ard knew a receiver had been appointed and so told

me there was a judgment for the labor and the

next day the receiver was appointed and every one

knew it. The first one who told me was Arthur

Frame down at his office within an hour or two af-

ter the appointment. After that I proceeded with

the negotiations with Bartley Howard.

Redirect Examination by Mr. THOMPSON.

I had the conversation with Mr. Frame and Mr.
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Howard, in which the receiver was spoken of be-

fore I signed up the contract with Mr. Howard.

The receiver had been appointed and Mr. Howard

told me if I would make this sale he would clear the

property and discharge the receiver, and he ordered

me to tell Mr. Frame to put an injunction against

the receiver to discharge the receiver, and Mr. How-

ard and the Alaska Matanuska guaranteed the pay-

ment to Mr. Frame.

Cross-examination by Mr. RAY.

At the time we signed the contract it was in the

Anchorage Hotel and Mrs. Chase, Mr. Dimond and

Mr. Howard were present. Mr. Frame was not

there and he had not advised me in the matter.

[155—44]

Redirect Examination by Mr. THOMPSON.

Witness identified Agostino 's Exhibit No. 7.

(So marked and pended hereto.) Which is offered

and admitted in evidence.

(Trial continued until 10 A. M. to-morrow and

court reconvenes at 10 A. M. January 24, 1929, when

trial is resumed.)
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TESTIMONY OP THOMAS C. PRICE, FOR
DEFENDANT AGOSTINO.

THOMAS C. PRICE, a witness for defendant

Agostino, sworn, testified as follows, to wit:

Direct Examination.

I am a practicing attorney in Anchorage, where I

have been practicing for about seven years and am
authorized to practice in the District Court.

Mr. THOMPSON.—Mr. Price, I will state what

I understand to be the facts in this action now be-

fore the Court, and, if I misstate them in any re-

spect counsel will call my attention to the error and

ask your opinion as to the value of legal services

which should be allowed to defendant Bruno Agos-

tino in this suit.

(Mr. Thompson states facts.)

A. Well, I would say, from the statement of coun-

sel, that five thousand dollars would be a reasonable

fee.

Q. What, in your opinion, would be a reasonable

fee to be allowed defendant Bruno Agostino in his

contest with Henry DeJohn and associates in this

suit?

A. I would say the same amount, five thousand

dollars.
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TESTIMONY OF F. G. KAPPELMAN, FOR
DEFENDANT AGOSTINO.

F. G. KAPPELMAN, a witness for defendant

Agostino, sworn testified as follows:

I am the Clerk of this court and have charge of

its records and files in case A.-482 being the case of

Bizarri and Adams against Henry DeJohn and

others.

Mr. THOMPSON.—Q. I don't care about the

reading of the exhibit attached [156—45] the con-

tract, as that is already a part of the files in this case.

Q. Now, I wish you would turn to a letter from

A. C. Phinney, First Assistant Secretary of the In-

terior to the register of the local land office, dated

May 5th, 1926, filed on March 17, 1927, as Exhibit

"A'—Directing publication. This is the same letter

I attempted to introduce through Miss Kolb at the

beginning of the trial, and I again offer the letter.

It seems to me the letter is material. It shows the

procedure that was adopted by plaintiff corpora-

tion. It shows an attempt at least by the plaintiff

corporation to secure the lease on February 19th

through the assistance of Bruno Agostino; in other

words, it is in the nature of a deraignment of title,

showing the title to the lease which the plaintiff has

set up, of February 19, 1927.

(Offer denied. Exception asked and allowed

Bruno Agostino.)

Defendant Agostino rests.
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Mr. BAY.—We desire to move the dismissal of

the cross-complaint on the ground that there is lack

of equity in said complaint, he having entered into

a contract he testifies to, made an assignment, the

assignment culminating in the lease which has been

introduced in evidence; that he is estopped by his

act from claiming relief in this court as a matter of

equity.

(Ruling reserved, and, after close of the case,

motions to be argued and disposed of.)

Mr. WALLER.—We, on the part of Henry De-

John and his associates make the same motion on

their behalf.

(The motion will be deferred in the same cay.)

Mr. MORTON.—On behalf of the defendant re-

ceiver I move for a dismissal of the action or any

attempt—by reason of the fact [157—46] that an

attempt was made in the defendant Agostino's af-

firmative answer, to seek affirmative relief against

the receiver while no cause of action is set out either

in such defense or in the proof submitted at the

trial. I have particular reference to Paragraph 5

of the prayer in the defendant Agostino's affirma-

tive answer.

The COURT.—I will also take that motion under

consideration and we will hear argument at the

close of the testimony. It might be well for the

record if, at the close of the testimony, these motions

are renewed.

(The Court proceeds with the hearing of the case

of Henry DeJohn and associates.) [158—17]
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TESTIMONY OF HENRY DeJOHN, FOR DE-
FENDANTS.

HENRY DeJOHN, a witness for himself and

associates, after being sworn, testified as follows,

to wit

:

Direct Examination by Mr. WALLER.

Q. You may state your name.

A. Henry DeJohn.

Q. And your occupation, Mr. DeJohn?

A. Miner.

Q. What kind of mining? A. Coal mining.

Q. Where do you reside?

A. Moose Creek, Alaska, Unit No. 1.

Q. Where were you residing and what was your

occupation on October 30, 1923?

A. Moose Creek.

Q. And your occupation ? A. Yes.

Q. Were you mining at that time? A. Yes.

Q. Who were your associates in the matter of

mining for coal at that time ?

A. Frank Colobuffalo, Adam Colonello, S. L.

Ruath and me.

Q. And you were in possession of Unit Number 1,

Alaska Coal lands at that time? A. Yes.

Q. I call your attention to Defendant Agostino's

Exhibit No. 6, a contract between Bruno Agostino

and Henry DeJohn, and ask you if you are the De-

John mentioned in that contract.
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A. I don't know if I know my signature at all.

(Examines said exhibit.) Yes, it is got my name

on it.

Q. Is that the contract that was entered into be-

tween you and Bruno Agostino on October 30, 1923?

[159—48] A. Yes.

Q. Now, Mr. DeJohn, I call your attention to the

paragraph of this contract which begins as follows

:

(Reads:) "That under the provisions of a contract

dated December 8th, 1921, between Bruno Agostino,

Henry DeJohn, S. L. Ruath, Frank Colobuffalo and

Adam Colonello, creating a partnership for the

mining of coal from said Unit No. 1, each of said

parties last above mentioned became entitled to and

received a one fifth (1/5) interest in all ma-

chinery," and so forth, and ask you if the contract

so referred to was in writing. A. Yes.

Q. (To Clerk of Court.) Will you mark that as

Defendant Premier Coal Mining Company's Ex-

hibit No. 2 for identification? (So marked.)

Q. (To Witness.) I ask you if you know what

that contract referred to, that paper, is.

A. That is the first contract made with Bruno

Agostino.

Q. Is that the contract that was made with Bruno

Agostino, on the one part, and you and S. L. Ruath

and Frank Colobuffalo and Adam Colonello, on De-

cember 8th, 1921? A. Yes.

Q. And was the purpose of the contract

—

Mr. RAY.—We object to the question. (Ques-

tion withdrawn.)
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Mr. WALLER.—Q. Is that document you hold

in your hand the original contract ?

A. Yes.

Q. Did you sign it? A. Yes.

Q. Did the other parties sign it in your presence?

A. Yes.

Mr. WALLER.—I offer this exhibit in evidence.

Mr. THOMPSON.—We object to the offer for

the reason that all of the rights of the parties

under this contract are set up and provided for in

the contract entered into October 30, 1923; [160

—

49] that that contract supercedes this contract and

specifically provides that all of the rights of the

parties theretofore existing are taken care of in

the contract of October 30, 1923, and that this part-

nership is thereby dissolved.

Mr. RAY.—The plaintiff objects to the exhibit

upon the ground that it is too remote and has no

bearing or weight, and is not binding at all in any

way upon the plaintiff, and can tend to prove no

issue in the case as far as the plaintiff is concerned.

Mr. WALLER.—We offer the exhibit for the rea-

son that the contract of October 30th, 1923, refers

to it and includes it as part of that contract, and

states that the rights of the partners are the same

as under the contract of 1921. Further, the con-

tract of 1921 now offered in evidence is the initiation

of what we claim is a trust in regard to this prop-

city. It states that the partners have each put up
one thousand dollars to Bruno Agostino in pay-

ments Cor the purpose of working Unit No. 1 after
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the lease shall be received; and that even if there

were no express trust, this payment of one thou-

sand dollars each would constitute a constructive

trust in regard to this property, and we wish to go

back to that time to show that that is the beginning

of the trust.

The COURT.—You say that this second contract

says that the rights of the parties are to be the

same?

Mr. WALLER.—I think so. (Reads:) "That

under the provisions of a contract dated December

8th, 1921, between Bruno Agostino, Henry DeJohn,

S. L. Ruath, Frank Colobuffalo and Adam Colo-

nello, creating a partnership for the mining of coal

from Unit No. 1, each of said parties last above-

named became entitled to and received a one fifth

interest."

The COURT.—That doesn't say their rights con-

tinue to be the same.

Mr. WALLER.—It simply refers to the contract

of 1921. [161—50]

The COURT.—Later it says: (Reads: "It is mu-

tually agreed by and between the parties hereto;

that the partnership for the mining of coal created

by the said contract of December 8th, 1921, under

the firm name of the B. A. Moose Creek Coal Com-
pany, is hereby dissolved, that an accounting be-

tween said partners has been had, and that the

rights of the said partners as between themselves,

are represented in this contract.'

'
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Mr. WALLER.—There is a further and addi-

tional reason for introducing the contract of 1921.

That includes all the partners, all of the parties

that are interested in this trust, or this enterprize,

of mining upon Unit No. 1; while the contract of

1923 mentioned only Henry DeJohn as the party

of the second part.

(Argument by Mr. Thompson on his objection

to the offer.)

Mr. RAY.—In view of the statement of counsel

that the offer was made for the purpose of initiating

a trust, we have a further objection that we wish to

make at this time. The objection of the plaintiff

is that the remedy, if any, which DeJohn and asso-

ciates have, is against the defendant Bruno Agos-

tino. That an express trust, such as is attempted

to be shown by the document in question, cannot

be impressed upon an intangible hereditament,

being neither lands, tenements. There is no title.

There is no real estate. There is no stock or bonds.

The lease is not a chose in action, cannot be at-

tached, cannot be levied upon under execution, can-

not be sold. It is an attempt to impress a trust ex

rnaleficio, which cannot be done. That there is an

express contract between the parties. As far as

the plaintiff is concerned, the entire offer is in abro-

gation of the rights of the plaintiff under a lease

of February 19, 1927, in which the rights of all the

parties have been adjudicated. That no trust can
be impressed upon an intangible hereditament.

[162—51]
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(Objection sustained and admission of the pro-

posed exhibit refused. Mr. Waller asks and is

given an exception.)

Mr. WALLER.—Q. Mr. DeJohn I will ask you

if, upon the execution of that contract, you went

into possession of the Unit No. 1, as the Premier

Coal Mining Company.

Mr. RAY.—We object to the question as calling

for a conclusion of the witness.

The COURT.—I would suggest, also, that you

name the document shown to witness by its number,

so that the record will show.

Mr. WALLER.—Very well, I will renew the

question.

Q. Mr. DeJohn, calling your attention to De-

fendant Agostino's Exhibit No. 6, the contract of

October 30, 1923, between Bruno Agostino and your-

self, upon the execution of that document, did you,

as agent for yourself and your associates, Frank

Colobuffalo, Adam Colonello and S. L. Ruath, take

possession of Unit No. 1?

Mr. THOMPSON.—Just a minute.

A. Yes, sir.

Mr. THOMPSON.—Objected to in the first place,

as leading, and in the second place, that the instru-

ment speaks for itself as to how he went into pos-

session. The question asks for a mere conclusion

of the witness on a question of law.

Mr. RAY.—We also object on behalf of the plain-

tiff ; that it has already been testified and shown by

the contract that constructive possession was in
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Agostino under his lease, and actual possession was

simply for the purpose of mining, the contract be-

ing for the mining and not for the interest in the

lease.

The COURT.—The question is leading and calls

for a conclusion. I will sustain the objection. (An

exception asked for and give to Mr. Waller.)

Mr. WALLER.—Q. Mr. DeJohn, what arrange-

ment, if any, was made between [163—52] you,

on the one part, and Colonello, Colobuffalo and

Ruath, on the other part, by which you represented

them under this contract, Defendant Agostino 's Ex-

hibit No. 6 ? What arrangement was made between

you and them by which you represented them?

Mr. THOMPSON.—We object to the question as

being immaterial under the contract. The contract

speaks for itself. If there was some other arrange-

ment outside of the contract, that was a different

thing.

Mr. RAY.—We object also upon the ground that

the question assumes that there was some arrange-

ment.

Mr. WALLER.—"What arrangement, if any,"

I asked.

Mr. TRUITT.—That was the purpose of intro-

ducing or offering in evidence the contract of De-

cember 8th, 1921, to show the continued relation-

ship.

The COURT.—That was ruled out. I will hear

from you, Mr. Waller, as to your right to introduce
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some other contract not pleaded, or, if it is pleaded,

where it is pleaded.

Mr. WALLER.—The purpose of this question

was to introduce a power of attorney later on, given

by these associates of Henry DeJohn to himself,

by which he represented them and their interests

under this contract of October 30, 1923, giving him

the power to enter into the contract for them, which

connects them and their interests with this trust,

as pleaded, showing that they have a one-fifth in-

terest therein.

Mr. MORTON.—I believe the defendant receiver,

although not being specially interested in this par-

ticular matter, may be permitted to call the Court's

attention to certain phases of the pleadings as be-

tween the defendant Agostino and the Premier Coal

Mining Company, not as between the [164—53]

plaintiff and the defendants. I call the Court's

attention to paragraph 4 of the affirmative defense

and answer of Henry DeJohn, on page 5 of the

answer; and to paragraph 1 of the answer of de-

fendant Bruno Agostino to that answer on page 1

of Bruno Agostino 's answer.

The COURT.—For the purpose of showing an

agreement between Henry DeJohn and these other

partners, as alleged in paragraph 4, in the last part,

at the top of page 6, as between Henry DeJohn and

Bruno Agostino I think I will allow the question,

the allegation being that defendants Adam Colo-

nello, Frank Colobuffalo and S. L. Ruath duly ap-

pointed in writing the defendant Henry DeJohn as
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their agent and trustee. I will allow them to prove

that they appointed him as their agent and trustee

to make and enter into an agreement with said

Bruno Agostino for the purpose of liquidating the

affairs of said copartnership and carrying on the

mining and marketing of coal. That is denied by

Bruno Agostino and as between these defendants,

that is, Henry DeJohn, Adam Colonello, Frank

Colobuffalo and S. L. Ruath, and Bruno Agostino,

I will overrule the objection. I shall sustain the

objection on the part of the plaintiff, that is to say,

the plaintiff is dealing directly with Henry DeJohn

as I see it; that is, the plaintiff is only impressed

with the trust, if there is any, in favor of Henry

DeJohn; and Henry DeJohn is impressed with a

trust in favor of these other people. Maybe I can-

not separate those two things, but I am trying to.

Mr. RAY.—To the ruling of the Court the plain-

tiff excepts upon the ground that the contract with

reference to working a certain coal lease has noth-

ing to do with the right or interest in the leasing

thereof. [165—54]

The COURT.—That exception may be allowed

and entered.

Mr. WALLER.—Do you allow the last objection

to stand?

The COURT.—I am allowing you to prove, as

between Bruno Agostino and Henry DeJohn, that

Henry DeJohn was trustee; that is, I am allowing

you to prove the allegations in the last part of par-

agraph 4 of the affirmative answer.
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Mr. THOMPSON.—The defendant Bruno Agos-

tino excepts for the reason that the contract itself

sets out the relations between these parties and ter-

minates any prior contracts or relationship, and the

question as to whether Mr. DeJohn was operating

the property with his associates, or whom he em-

ployed as associates, is immaterial to this case.

The COURT.—I will allow you an exception, Mr.

Thompson.

Q. (Last proceeding question read to witness.)

A. (By Witness.) They gave me a power of

attorney to represent them. (Mr. Ray moves to

strike answer. Motion denied.)

Mr. WALLER.—(Hands a paper to the Clerk,

and Clerk marks same as Premier Coal Mining

Company's Exhibit No. 3 for identification.)

Q. I hand you, Mr. DeJohn, Premier Coal Min-

ing Company's Exhibit No. 3 for identification, and

ask you if you know what that is.

A. That is the power of attorney.

Q. Power of attorney given by whom to you?

A. Frank Colobuffalo, Adam Colonello and S. L.

Ruath.

Q. Dated October 30, 1923? A. Yes, sir.

Mr. WALLER.—I offer in evidence the power of

attorney given by S. L. Ruath, Frank Colobuffalo

and Adam Colonello to Henry DeJohn, appointing

him as their agent, Defendant Premier Coal Min-

ing Company's Exhibit No. 3 for identification. I

offer that in evidence. [166—55]
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Mr. THOMPSON.—Objected to on the part of

the defendant, Bruno Agostino, for the reason that

the contract of October 30, 1923, provides for the

relationship to exist between the parties thereto,

and terminating all prior relationships existing be-

tween the parties to the contract of October 30,

1923, and previous contracts; and for the further

reason that it is immaterial what arrangements

DeJohn made with his associates as stated in the

contract offered.

The COURT.—Any other objections?

Mr. RAY.—I understand your Honor had ruled

the matter out as far as the plaintiff is concerned.

The COURT.—I think so. I will admit this

power of attorney and an exeption will be allowed.

(Power of attorney marked Defendant Premier

Coal Mining Company's Exhibit No. 3.)

Mr. WALLER.—Q. Mr. DeJohn, what did you

do, after the execution of the contract between you

and Bruno Agostino, for the working of Unit No.

1—do in execution of that contract?

A. Well, we operated the mine.

Q. When did you take possession of the mine

or Unit No. 1 ?

Mr. RAY.—Object to the question as calling for

the conclusion of the witness. He has already tes-

tified that the constructive possession was in Agos-

tino, and if he went upon the property, he went

upon this property to work the property and not

with reference to any interest in the lease of Agos-

tino.
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The COURT.—You may show what he did. I

will overrule the objection and allow an exception.

Mr. WALLER.—Answer the question.

A. In 1923— [167—56]

Q. On what date, do you know?

A. I don't remember the date when I go up and

operate again. Mr. Thompson he know we draw

the contract then and take the train and go up.

Q. Did you take possession immediately after

signing of this contract?

Mr. RAY.—Object to the question

—

A. Yes.

The COURT.—Just a moment. Don't answer the

question while counsel is objecting. It calls for a

conclusion, but as a statement of what he did I am
going to permit it to stand.

Mr. WALLER.—Q. You may state, Mr. DeJohn,

what you did in working this Unit No. 1, or mining

it for coal, after you went into possession under this

contract.

Mr. RAY.—Just a minute.

A. Prospected.

Mr. RAY.—It seems to me the question could be

divided. The last part of the question we object to.

Mr. THOMPSON.—Defendant Agostino objects

to the question upon the ground that it does not

relate to a compliance with the contract, as the ques-

tion is stated.

The COURT.—What is the purpose of the ques-

tion, Mr. Waller?

Mr. WALLER.—I simply want to show that they
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went upon the land and occupied it and worked it

for coal, and then later I shall show just how much

underground work they did and how much coal

approximately they took out and how much they

expended in mining for coal on the land; in other

words, the purpose is to show their continuous, open

and notorious possession of the land.

The COURT.—Will it be necessary to go into all

those details? [168—57]

Mr. WALLER.—Possibly not into all of them.

Mr. RAY.—It couldn't be notorious or adverse to

Agostino, because it is under a contract with him to

work the mine. The testimony would be inadmis-

sible both as to Agostino and the plaintiff.

Mr. WALLER.—We are entitled to show an open

possession as against the Alaska Matanuska Coal

Company.

The COURT.—Put them on notice of your pos-

session ?

Mr. WALLER.—Of our possession of the prop-

erty?

(Objection overruled an exception allowed.)

Mr. RAY.—The exception to the ruling of the

court is respectfully made upon the ground that

such testimony shows that such so-called possession

is in violation of law and without the approval of

the Secretary of the Interior, and under a contract

which provides only for the working of the property

and not for any interest in the Agostino lease.

Mr. THOMPSON.—The defendant Agostino re-

spectfuly excepts to the ruling for the reason that
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the question is not directed to show compliance by

Henry DeJohn and his associates with the contract.

The COURT.—He may answer the question.

(Question read:) "You may state, Mr. DeJohn,

what you did in working this Unit No. 1, or mining

it for coal, after you went into possession under the

contract.'

'

A. We worked and prospected. There was no

coal blocked or open. We drove tunnel two hun-

dred feet and never got coal, and then we started

to stope and stoped five hundred and one feet and

handled rock and coal, and it cost money.

The COURT.—I don't believe I am going to

allow a detailed explanation of all that was done

there, how many stopes they [169—58] ran and

how many rooms they opened up. The purpose of

this is to show that they continued to mine, and

that these people were continuing their mining until

the receiver was appointed. Isn't that the pur-

pose?

Mr. WALLER.—That is the purpose. Yes.

Q. Mr. DeJohn, how long did you remain in pos-

session of Unit No. 1 under the contract shown to

you as defendant Agostino's Exhibit No. 6, that is,

this contract?

Mr. RAY.—We object to the question on the

ground it calls for the conclusion of the witness and

asks him to state a legal conclusion. We deny any

possession of the lease by these people. We admit

that they were on the ground working it and mining
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it and taking out coal. That was under the con-

tract.

Mr. WALLER.—We are trying to show actual

possession.

The COURT.—You are trying to show foot pos-

session at least and I understand Counsel's state-

ment that he is willing to admit foot possession.

Mr. RAY.—I am not willing to admit foot posses-

sion, because it is in violation of law from our

standpoint.

The COURT.—All right. You may answer the

question, and you (to Mr. Ray) may have an ex-

ception.

A. We go in five hundred feet

—

The COURT.—That is not the question. Read

the question.

(Question read as follows: "Question: Mr. De-

John, how long did you remain in possession of

Unit No. 1, under the contract shown to you as

Defendant Agostino's Exhibit No. 6, that is, this

contract '

' ?

A. From 1923 to 1925 on the 12th of June.

Mr. WALLER.—Q. What deprived you of pos-

session at that time, if anything?

A. You mean

—

Q. What took possession away from you? Why
didn't you go on [170—59] with it; that is, what

happened to cause you

—

A. The creditors.

Q. Did you remain in possession, in actual posses-
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sion of this Unit Number 1 up to the time the re-

ceiver was appointed?

Mr. RAY.—We object—

A. Yes, sir.

Mr. RAY.— —to the question and ask that the

answer be stricken.

(Objection overruled; motion denied; Mr. Ray

allowed an exception.)

Mr. WALLER.—Q. Mr. DeJohn, who were asso-

ciated with you during the time you were in posses-

sion of this unit ?

A. Adam Colonello

—

Mr. THOMPSON.—Just a minute. Objected to

as immaterial.

(Objection overruled and Mr. Thompson allowed

an exception.)

A. Adam Colonello, Frank Colobuffalo and S. L.

Ruath.

Mr. WALLER,—Q. Under what name were

you operating?

A. The Premier Coal Company.

Q. Was that a partnership, or what?

A. Yes. A partnership.

Q. And the partners were Adam Colonello and
Ruath— A. Yes.

Q. And Colobuffalo? A. Yes. And myself.

Mr. THOMPSON.—Objected to as immaterial as

to the partnership.

Mr. RAY.—I understood your Honor to rule that,

as far as the plaintiff is concerned, we are not in-

terested.
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The COURT.—You might be interested to some

extent, but I think I wil have to determine as be-

tween your rights and the rights of Mr. DeJohn

and it will be done in DeJohn 's name, I take it.

Maybe I will have to find these people interested

[171—60] but you will not be interested particu-

larly, as I see it.

Mr. WALLER.—Q. Now, Mr. DeJohn, during

the time that you were working Unit No. 1, under

this contract, the defendant Agostino's Exhibit

No. 6— (Interrupted.)

The COURT.—Mr. Ray, I will allow you an

exception to all this line of questions, if you wish it.

Mr. RAY.—All right.

Mr. WALLER.—During the time you were work-

ing this Unit No. 1 under this contract we have

been discussing, did you comply with the terms of

the contract?

(Mr. Ray objects to the question as calling for

the conclusion of the witness. Objection sustained.

Whereupon the Court takes a recess until 2 P. M.

to-day, and at 2 P. M. the trial is resumed, the wit-

ness Henry DeJohn being on the the wTitness-stand.)

Mr. WALLER.—Before proceeding with the line

of examination I wras pursuing at the time of ad-

journment this noon, I wish to introduce another

document. (Hands document to Clerk who marks

it Premier Coal Mining Company's Exhibit No. 4

for identification.)

Q. Mr. DeJohn, I hand you Premier Coal Min-

ing Company's Exhibit No. 4 for identification.
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It is entitled "Partnership Contract," and ask you

if you recognize it. A. Yes, sir.

Q. Will you state what it is?

A. I couldn't say what it is.

Q. Do you recognize the signatures on it?

A. I can't read it.

The COURT.—I presume it will show for itself

what it is.

Mr. WALLER.—We offer it in evidence at this

time. It is a partnership contract between Henry

Dejohn, Frank Colobuffalo, Adam Colonello and

S. L. Ruath.

Mr. RAY.—This is an offer in evidence of Pre-

mier Coal Mining [172—61] Company's Exhibit

marked for identification No. 4, is it?

The COURT.—Yes.
Mr. THOMPSON.—We object to the offer for

the reason that the contract is of later date than the

contract of October 30, 1923, entered into between

Bruno Agostino and defendant DeJohn and is sub-

sequent in date to that contract. And we further

object to the introduction of the partnership con-

tract in evidence for the reason that it is immaterial,

because the relations between the parties after they

entered upon the property is not material so far as

this defendant is concerned.

Mr. RAY.—We object on behalf of the plaintiff

as it tends to prove no issue involved in the cross-

plea of the Premier Coal Mining Company against

the plaintiff. And has become obsolete by reason



220 Henry DeJohn et at vs.

(Testimony of Henry DeJohn.)

of the issuance of a lease by the United States to

the plaintiff.

Mr. MORTON.—The defendant receiver offers no

objection except to direct the Court's attention to

the fact that the contract referred to by counsel for

Bruno Agostino, while it bears date on its first page

as of October 30, 1923, is executed and bears date

on the last page and is acknowledged on the 31st

day of October.

The COURT.—I will admit the document and al-

low an exception to my ruling.

(Document marked Premier Coal Mining Com-

pany's Exhibit No. 4, and read in evidence by Mr.

Waller.)

My ruling admitting that should be subject to

proof of those signatures. I do not think any proof

was made as to the execution of the document.

Mr. RAY.—There are only three signatures, your

Honor.

Mr. WALLER.—Q. I call your attention, Mr.

DeJohn, to the signatures [173—62] at the end

of the contract and ask if the first signature thereon

is yours.

A. Mine.

Q. Whose signature is the next one?

A. S. L. Ruath.

Q. Did you see him sign that? A. Yes.

Q. Whose signature is the next one?

A. Colobuffalo.

Q. Did you see him sign that?



Alaska Matanuska Coal Company et al. 221

(Testimony of Henry DeJohn.)

A. Yes, sir.

Q. What about Colonello's signature?

A. Why, he was on the mine and never signed.

Q. What?
A. He was on the mine and never signed, and Mr.

Thompson, he was there to sign, and they keep on

like that and never sign.

Q. He worked right with the rest of the part-

ners?

Mr. RAY.—We object—

A. With the rest of the partners. Yes.

The COURT.—Wait a minute when an objection

is made.

Mr. RAY.—The instrument shows it is incom-

plete.

The COURT.—Subject to proof of the execution

of the instrument, I will overrule the objection for

lack of execution as to the admissibility of the docu-

ment, if properly executed, I will adhere to my
other ruling, but I am open to hear objections as to

the admissibility in its present condition as to exe-

cution.

Mr. THOMPSON.—The instrument shows upon

its face that it was only executed by three of the

partners and it seems to me it is inadmissible as

showing a partnership between the four persons

mentioned. Adam Colonello did not sign. If it is

not admissible as to the three, it is not admissible

[174_63] to the four.

Mr. WALLER.—I offer to make other proof of
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the working of the member whose name or signature

is not on here,—Colonello. I wish to offer other

evidence to that effect; that he was on the ground.

Mr. Ruath is here and I can put him on the stand.

The COURT.— (To Waller.) What have you to

say as to the admission of a document which pur-

ports to be signed by four people and is only exe-

cuted by three of them ? I am talking now about a

document.

Mr. WALLER.—I uon't know as I have any-

thing much to say about it except that I believe that

the understanding that the fourth partner, or the

fourth member, was a working partner and was so

recognized, can be offered by parol and such proof

can be made by parol.

The COURT.—I think a partnership agreement

can be proved by parol, but when it comes to offer-

ing a document as containing the terms of that part-

nership and that document is only executed by three

of the four parties, I question it very much. I will

permit you to furnish authorities, and I will with-

hold my admission of the document until the au-

thorities are furnished. I spoke too quickly when I

admitted it. I was thinking, or assuming in my
mind that the document had been executed by all of

the parties. You may furnish me authorities on

that matter and reoffer the document later if you

find or believe it is admissible.

Mr. WALLER. — Q. Mr. DeJohn, was there a

partnership formed between you and Mr. Colo-
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buffalo, Mr. Colonello and Mr. Ruath for the pur-

pose of working this mine?

Mr. RAY.—We object. If it was an agreement

in writing, the writing [175—64] is the best evi-

dence.

The COURT.—He may first say whether there

wras a partnership formed and then if it was in

writing, the written contract may be offered.

Mr. WALLER.—Q. Was there such a partner-

ship?

A. We worked together.

Q. What was the name of your company under

that partnership?

A. Premier Coal Mining Company.

Q. Did the Premier Coal Mining Company, as

such, operate—take possession and operate Unit

No. 1?

Mr. THOMPSON.—Just a minute.

A. Yes.

Mr. THOMPSON.—I object to that as imma-

terial.

Mr. RAY.—We make the objection that it calls

for the legal conclusion of the witness. The evi-

dence so far, shows that it was a working agreement

for the purpose of mining coal, not for any interest

in the Bruno Agostino lease.

(Objection sustained to the question as calling

for an opinion and conclusion of the witness.)

Mr. WALLER.—Q. Did you and your associates,
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Mr. DeJohn, go into this ground and operate it un-

der such an agreement ?

Mr. RAY.—Just a minute.

The COURT.—There has already been proof, as

I understand it, that has been admitted here that

DeJohn at least and Ruath, and Colonello and Colo-

buffalo, after the execution of an agreement with

Agostino which is Exhibit 6 of Agostino went on

Unit No. 1 and were partners there. Now the pur-

pose of this testimony at this time is to prove a

partnership, as I understand it, and I think that,

rather than assume a partnership, we had better

find out what they did ; whether they met and what

they said when they met. [176—65] Let us see

whether they formed a partnership or not.

Mr. WALLER.—At the time you entered into

the agreement with your associates for working this

lease, what was done, if anything, towards forming

a partnership?

(Mr. Thompson objects as immaterial. Mr. Ray

objects that the question assumes something not yet

proven; that there was a partnership. Objections

overruled for the reason that is an attempt to direct

the witness' attention to a certain time.)

A. How was it done (

Q. What was done?

A. Before our agreement, you mean I

Q. At the time that you and your associates were

1a Iking over working this land together with what

was done, if anything, towards forming a partner-

ship? A. We done nothing.
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Q. You didn't do anything, Mr. DeJohn?

A. No.

Q. You didn't make any agreement at all towards

it?

A. No, Mr. Thompson—we took his advice that

we agree together, to go together, our four.

Q. Did you agree or did you not agree?

A. We agreed what Mr. Thompson says. We
agreed together. That is all.

Q. Mr. DeJohn, as the Premier Coal Mining Com-

pany did you pay to the Government any rentals?

A. Yes, sir.

Q. On the mining of this coal? A. Yes.

(Mr. Waller hands a paper to the clerk who, at

his request, marks it as Premier Coal Mining Com-

pany's Exhibit No. 5 for identification.)

Q. I present to you Premier Coal Mining Com-

pany's Exhibit No. 5 for identification and ask you

to identify that or tell [177

—

66] what it is, if

you know. A. I don't know7
.

Q. You don't read English, Henry? A. No.

Mr. WALLER.—I will offer it in evidence.

(Objected to on various grounds by Mr. Ray and

the objections sustained with permission to Mr.

Waller to offer it later, if it is properly proven.)

Q. Henry, where was //<>i< camp on Unit No. 1

located with reference to the public highway or the

trail?

(Mr. Ray objects as immaterial and irrelevant.

(Reasons are omitted. Objection overruled.)
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A. About a hundred feet further up and it might

be more. I am never sure. It might be more. It

is right near the road.

Q. Do you know where the camp of the Alaska

Matanuska Coal Company was situated with ref-

erence to your camp ?

Mr. RAY.—We object as immaterial and irrele-

vant. There is a lease issued by the Government

to Bruno Agostino. That is the only matter of

record in the land office and the only thing that

would bind any person. Any other possession was

a possession adverse, and the possession of Agostino

was the possession of the United States.

The COURT.—You haven't fixed the time. Sup-

pose you had and it was all the time from October

31, 1923, to June 12, 1925, the Alaska Matanuska

would have no interest in this ground whatsoever

for they didn't claim any.

Mr. WALLER.—They did not up to the assign-

ment of the lease. We expect to prove by it that

they had notice of the actual possession of Henry

DeJolin and his associates and were thereby put

upon their inquiry when they entered into this

lease, and, if they did not make inquiry in regard

to the actual relations of these people to this unit,

then [178—67] they cannot be regarded as pur-

chasers in good faith without notice.

The COURT.—The mere fact that these men were

working there is not inconsistent with the very

thing that the Alaska Matanuska is claiming, that



Alaska Matanuska Coal Company et al. 227

is, that Bruno Agostino had a lease there and Bruno

Agostino was working the lease. I think you will

have to bring home to the Alaska Matanuska some-

thing more than the mere fact that these gentlemen

were there working. I am inclined to sustain the

objection, so far as charging the Alaska Matanuska

is concerned, unless it can be brought home that the

Alaska Matanuska knew that these people held a

contract with Bruno Agostino. I am not attempt-

ing to hold that the Alaska Matanuska may not

have taken charge under a trust, but in order to

prove that trust, and to administer that trust and to

charge them with knowledge of it, it seems to me

that this evidence is pretty far afield.

(Trial continued until 10 A. M. to-morrow. Trial

resumed at 10 A. M. January 25th, 1929.)

HENRY DeJOHN, witness for Premier Coal

Mining Company, resumes his testimony of direct

examination.

Mr. WALLER.—I wish to make an offer of cer-

tain proof by this witness. I offer to prove by this

witness constructive notice to the Alaska Matanuska

Company of the rights of the Premier Mining Com-

pany on Unit Number 1, by showing that the camp

of the Premier Mining Company was only a few feet

from the highway and that the only public highway

in thai section of the country ; and further thai such

highway was the only highway by which the officers

and employees of the Alaska Matanuska Company

could reach their camp to and from the railroad
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station [179—68] at Moose Creek, and that these

officers and employees of the Alaska Matanuska

Company, the plaintiff, passed along this highway

regularly or irregularly, at frequent intervals dur-

ing the period between October 30, 1923, and the

12th day of June, 1925.

Mr. RAY.—To which offer the plaintiff, the

Alaska Matanuska Company, objects for the reason

that such would not be notice as to any contractual

relations between DeJohn and associates and the

owner, the holder of the lease, Bruno Agostino.

The COURT.—The purpose of this offered testi-

mony, as I understand it, is to show that the Alaska

Matanuska Company had a constructive notice of

the fact that a partnership consisting of DeJohn,

Colobuffalo, Colonello and Ruath were in actual

possession and claiming an interest in Unit No. 1.

Is that right?

Mr. TRUITT.—Correct, sir.

The COURT.—I will sustain the objection to the

offer.

(Mr. Waller asks and is given an exception to

the ruling.)

Mr. WALLER.—Q. Henry, did you and your

associates file any protest or did you alone file any

protest in the land office against the application of

the Alaska Matanuska Company for a consolidated

lease to the coal unit No. 1 and to other lands ap-

plied for?

Mr. RAY.—We object as an attempt to nullify,
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vacate and set aside an act of the executive depart-

ment of the United States in the shape of a coal

lease.

The COURT.—What is the purpose of the offer |

Mr. WALLER.—Our position is; that if we can

show by this witness or others that there were pro-

tests filed by the Premier Coal Mining Company
against the application of the Alaska Matanuska

Company, we have shown actual notice of [180

—

69] the interests and claims of the Premier Min-

ing Company to this land. This is only prelimi-

nary. We expect to follow it up by the offer of the

protests themselves or certified copies.

The COURT.—Aside from that is it to be fol-

lowed by any evidence that that was referred by the

land office department to the Alaska Matanuska in

any way? The point I am questioning is whether

it is notice simply because it is filed with the land

department.

Mr. WALLER.—We are expecting to show that

there were copies served on the Alaska Matanuska

Company.

The COURT.—Then I will admit it.

Mr. WALLER.—Q. Do you remember the ques-

tion?

A. Yes.

Q. Will you answer it now I Did you or did you

not make any protest ? A. No protest.

Q. Did your lawyer file any protest for you?

(Mr. Ray makes same objection. Same ruling.)
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A. No.

Mr. WALLER.—That is all.

Mr. THOMPSON.—I have no questions.

Mr. RAY.—One question. [181—70]

Cross-examination.

Mr. RAY.—Q. In the operation of this working

agreement your company became greatly in debt,

did it not I

A. Yes.

Q. You owed lots of money that you could not

pay?

Mr. WALLER.—We object as immaterial, ir-

relevant, incompetent and not proving any issue in

the case.

The COURT.—What is the purpose?

Mr. RAY.—To show a consent to the appointment

of receiver, an agreement to that effect. It goes

to this extent to show that these gentlemen were

insolvent; that they were unable to work the prop-

erty even under their agreement with Agostino;

and that at the time of the appointment of a re-

ceiver the property was in possession of Ernest Zul-

bert and not in the possession of DeJohn and his

associates; that DeJohn and his associates had

walked off and abandoned the property.

The COURT.—For that purpose I will let you

examine him.

(Objection overruled and an exception allowed.)

Mr. RAY.—Read the question. (Last preceding

• Hiestion read to witness.)
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A. Yes. I couldn't pay. The creditors put the

thing- into the receiver.

Q. When did you leave the property j

A. I never left the property.

Q. Were you on the property when Ernest Zul-

bert was working it? A. Yes, sir.

Q. You told Ernest Zulbert to work the prop-

erty and see if he could pay himself.

A. To pay himself and pay the expenses.

Q. And, if anything was left over, to pay you?

[182—71]

A. And to pay the expenses and the back wages.

Q. During the first part of June Ernest Zulbert

was up there working the property and getting his

money out that was due him?

A. Yes. He collected the money for the coal, not

for running the mine.

Mr. RAY.—That is all.

Redirect Examination by Mr. WALLER.

Q. When Zulbert was running the property

had you abandoned it? A. No, sir.

Q. Were you still in control of it?

A. Still there in control.

Mr. WALLER.—That is all.

Recross-examination.

Mr. BAY.—Who paid the bills when Ernesl Zul-

bert was there I A. We did.

Q. But if you didn't have the money?

A. We paid when we got the money.
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Q. Didn't Ernest Zulbert take the money he got

from the mining of the coal and pay the bills ?

A. Yes. He take the money that came from the

coal and pay the bills under our mining.

Mr. RAY.—That is all.

TESTIMONY OF S. L. RUATH, FOR DEFEND-
ANT PREMIER COAL MINING COM-
PANY.

S. L. RUATH, a witness for Premier Coal Min-

ing Company, sworn, testified as follows, to wit:

Direct Examination.

My name is S. L. Ruath, I am a minor by occu-

pation, and on October 30, 1923, I resided at Moose

Creek where I was [183—72] mining coal, and

was interested in the Premier Coal Mining Com-

pany. I occupied no special position in the Com-

pany which was composed of myself, Henry De-

John, Adam Colonello and Frank Colobuffalo. We
were partners, and composed a partnership. I am
acquainted with Bruno Agostino and knew him on

October 30, 1923. The Premier Coal Mining Com-

pany, a partnership, on or about October 30, 1923,

entered into an agreement with Bruno Agostino

with reference to mining coal.

Mr. WALLER.—Directs attention of witness to

defendant Agostino No. 6, which is examined by

witness who continues testifies as follows, this is a

contract entered into October 30th, 1923, between

Bruno Agostino and Henry DeJohn. At that time
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Henry DeJohll had a connection and relations with

the Premier Coal Mining Company.

(Witness identifies Premier Coal Mining Com-

pany's Exhibit No. 3 and testifies as follows:)

It is the original power of attorney by myself,

Adam Colonello and Frank Colobuffalo to Henry

DeJohn for the purpose of representing us in the

contract with Bruno Agostino.

Mr. WALLER.—Q. Mr. Ruath, after the execu-

tion of this contract what did you and DeJohn and

Colonello and Colobuffalo do in regard to going

upon the ground described in the contract.

Mr. RAY.—We object to the question. As far

as the plaintiff is concerned I understood your

Honor ruled that the powrer of attorney was inef-

fective so far as the company was concerned; that

the contract with DeJohn was the only instrument

with which the plaintiff company was interested.

The COURT.—Unless it had actual notice. If

actual notice wTas [184—73] brought home to the

company then that might become effective, but the

particulars of the execution of the power of attor-

ney I held was ineffective as to the company.

Mr. THOMPSON.—The defendant Agostino ob-

jects to the question, in so far as it concerns Ruath,

Colonello, Colobuffalo going on the property as be-

ing immaterial.

(Objection overruled, and an exception given Mr.

Thompson.)

Mr. WALLER.—Q. Go ahead, Mr. Ruath, and

state what was done.
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A. We started to prospect for coal.

Q. Go on and state just what you did and how

long you prospected, how long you stayed there.

A. We drove about two hundred feet of tunnel to

try to find the seam of coal, and we failed to find

it so we started to sink a stope adjoining the line of

the LeRoy property, and we sink about five hun-

dred and thirty feet of stope. We drove about

seven hundred feet of gangway, opened up about

thirteen rooms, made chutes for loading coal in the

cars. Then we started and built a boiler-room and

we started a boiler and we started a power plant,

and we got safety lamps prescribed by the Bu-

reau of Mines, and we built about seven or eight

coal cars, and we bought many tools, but of course, I

don't remember how much—the quantity. Do you

want me to state anything else.

Q. If there is anything else that you did while

you were in possession or on this property in regard

to mining or prospection, state it.

(Mr. Ray objects to the form of the question.

Objection overruled and an exception allowed.)

A. And we keep on mining coal and trying to find

some market for it, and we turned about twenty-two

hundred tons of coal [185—74] over to the rail-

road.

(Mr. Ray objects as not responsive, and objects

for the reason that mere occupation of public land

gives no vested rights therein as against the United

Stairs or any purchaser from them. Objection

overruled and an exception allowed.)
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Mr. WALLER.—Proceed to answer the question.

A. This twenty-two hundred tons of coal we got

to give to the railroad, to the Government, for the

building of the narrow gauge up to the mine under

the contract with Bruno Agostino and the Alaska

Railroad some time in the spring of 1922, and we

comply with the contract with the railroad for free

coal for payment for this construction, and the

railroad in some way failed to comply with their

contract.

The COURT.—We don't care to go into contracts

with the railroad.

Mr. WALLER.—Q. I will ask you now if this

narrow-gauge railroad was constructed during the

time you wTere on this property?

A. Yes, sir.

Q. Before the construction of the narrow gauge

railroad, how did you transport your coal to the

railroad?

Mr. RAY.—We object to the question as imma-

terial as far as the plaintiff is concerned—what

these men did under their contract with Bruno.

The COURT.—What is the purpose of the ques-

tion?

Mr. WALLER.—To show their operations under

the contract.

(Objection sustained.)

Q. I will ask you, Mr. Ruath, how far you had

to haul your coal from the mine in order to reach

the railroad?
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(Mr. Ray objects to the question. Objection sus-

tained and an exception allowed to Mr. Waller.)

The COURT.—I am not going to let you go into

every detail. I will let you show that they were

mining and that they were [186—75] doing the

things necessary under this contract. I am not

going to waste the time of this court with the de-

tails.

Mr. WALLER.—Q. What was the cost of your

buildings that the Premier Coal Mining Company

erected upon this property?

Mr. RAY.—We object as absolutely immaterial,

so far as the plaintiff is concerned, what Mr. De-

John did under his working contract with Bruno

Agostino, for the reason that mere occupancy of

public lands and making improvements thereon

gives no vested rights therein against the United

States of any other purchaser from the United

States.

Mr. THOMPSON.—The defendant Agostino ob-

jects to the question for the reason that the ques-

tion assumes that these improvements were made by

the Premier Coal Mining Company, and not by

Henry DeJohn.

The COURT.—I am going to sustain the objection

on the ground that it is immaterial what the build-

ings cost.

(Mr. Waller asks and is given an exception by the

Court to the Court's ruling.)

Mr. WALLER.—I offer to show by this witness

the cost of their buildings, machinery and equip-
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incut thai they erected and placed upon this ground.

The COT RT.—What is the purpose?

Mr. WALLER.—The purpose is to show notice,

for one thing; and, in the second place, to show the

amount of improvements they placed upon the

ground, with the ultimate purpose of claiming com-

pensation therefor in the event the Premier Coal

Mining Company finally loses possession of the

ground.

Mr. RAY.—It would involve the question of an

accounting. The creditors come in and claim some

thirty-odd thousand dollars. It is not what the im-

provements cost; it is the actual money paid. It

would further involve an accounting of the receiver

[187—76] as to what he has done, whether he has

developed the mine and paid on these improvements

and the cost thereof. It seems it is absolutely im-

material. As far as recovering upon the last theory

suggested by counsel, the case would be against

Bruno Agostino, with whom they have the contract

and not the plaintiff.

Mr. WALLER.—The question did not involve

what the receiver has done since the appointment of

the receiver upon that ground but only what DeJolm

did, as representative of the Premier Coal Mining

Company.

Mr. THOMPSON.—The objection of Bruno

Agostino is that it is nol shown by the form of the

question thai these improvements are doI pan of the

real estate and belong to the Tinted States and they
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could not be compensated for except by the United

States.

Mr. MORTON.—The defendant receiver makes

an objection that it is irrelevant, incompetent and

immaterial and does not form any of the issues in

this case ; that is, as to the last point cited by coun-

sel, such recovery does not constitute any of the

issues raised or joined in this case, or any part

of the prayer for relief.

The COURT.—I will let him testify as to that. I

will also allow him to testify on that latter theory

as to the value of those buildings ; that question that

I sustained the objection to a few minutes ago. It

may be that this will be pertinent at some stage of

the case. An exception will be allowed to all rulings

on the objections.

Mr. WALLER.—Q. Mr. Ruath, you may state, if

you know what the cost of the buildings erected

upon this land by Mr. DeJohn and the Premier Min-

ing Company under this contract, was.

A. Well, do you mean improvements and build-

ings? [188—77]

Q. Just the buildings about which we were talk-

ing now.

A. Just the buildings. Well, I can say about six

thousand dollars.

Q. What was the cost of the machinery installed.

(Mr. Ray states he renews the objection made to

the former question, with the additional reason that

the voluntary installation of improvements upon the

proprety of the United States, held under a lease,



Alaska Matunnxka Coal Company et al. 239

(Testimony of S. L. Ruatli.)

known by these gentlemen to be so held, in no way
effects the plaintiff in this case. Objection over-

ruled, and Mr. Ray allowed an exception to the

ruling.)

A. The power plant cost two thousand dollars,

and the saiYety lamp five hundred dollars; a boiler

and installation cost about two thousand dollars;

both buildings, boiler-room and engine-room cost

about two thousand dollars; cars about eight hun-

dred dollars. I can only guess at how many tons of

rails, but about five tons of rails, I think.

Mr. RAY.—What date is this man testifying to?

The COURT.—I take it, if I understand the ques-

tion, between the 30th of October, 1923, and the

12th day of June, 1925.

Mr. WALLER.—That is correct.

The COURT.—Q. You understand that you are

testifying as to those dates, between those dates ?

A. (By Witness.) Yes.

Mr. WALLER.—Q. Before you go on, Mr.

Ruath, you haven't stated yet the value of those

rails.

A. I think the rails cost thirty dollars a ton. I

really don't remember; and there was about a thou-

sand dollars' worth of tools and drills for mining

coal. I don't remember nothing else.

Q. How long, Mr. Ruath, did DeJohn and the

Premier Coal Mining Company remain on this

ground in actual possession [1S9—78] of it \

Then, state when DeJohn and the Premier Coal
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Mining Company left Unit No. 1 and ceased to con-

duct mining operations thereon.

A. Ceased to operate on the 12th day of June,

when the receiver was appointed.

Q. Was the appointment of the receiver the cause

of your ceasing to operate ?

(Mr. Ray objects to the question. Objection

overruled and objection allowed.)

A. Well, the receiver took possession.

Q. During this period, Mr. Ruath, did DeJohn

and the Premier Coal Mining Company leave this

ground and cease operations on it?

A. No, sir, never.

Q. I will ask you now, Mr. Ruath, if you know

whether or not DeJohn and the Premier Coal Min-

ing Company ever filed any protests in the land

office of the United States against the application

of the Alaska Matanuska Coal Company for its con-

solidated lease upon Unit Number One and other

lands ?

(Mr. Ray objects upon the ground that the final

action of the Department in the execution of the

lease is controlling, not what steps led up to the

execution of the lease.)

The COURT.—For the purposes indicated in the

question to Mr. DeJohn, and this being only a part

of the proof which Mr. Waller offered at that time,

I will overrule the objection at this time and allow

an exception. However, if the other proof is not

offered I will entertain a motion to strike.

A. At that time I don't was there. I was in the



Alaska Matanuska Coal Company et al. 241

(Testimony of S. L. Kuath.)

states, and really I don't know if they filed a pro-

test or not.

Mr. WALLER.—Q. Do you know whether or not

Mr. Rager, as your attorney, filed a protest? [190

—79]

(Mr. Ray objects. Objection overruled.)

A. According to his own statement he filed a pro-

test in behalf of the creditors.

Mr. WALLER.—I will offer further proof in re-

gard to the protest at some time this afternoon.

Q. Do you know whether he filed a protest on be-

half of DeJohn and the Premier Coal Mining Com-

pany? A. I am not sure. I don't know.

(Witness identifies Premier Company's Exhibit

No. 5, so marked by Clerk, and testifies as follows

:

A. It is a notice—receipt of $27.78 royalty of

1389 tons of coal mined during the month of No-

vember, 1924.

Mr. WALLER.—Q. Mr. Ruath, I call your at-

tention to a number of receipts for royalties, and

ask you if they were all paid by DeJohn or the

Premier Coal Mining Company?

(Hands same to witness.)

Mr. RAY.—Plaintiff objects on the grounds that

the receipts in do way could be considered as actual

or constructive notice to the plaintiff, for the same

reason that Agostino may have been doing business

for the Premier Coal Mining ( lompany.

(Objections overruled and exceptions allowed,

and the receipt- are admitted in evidence and
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marked Defendant Premier Coal Mining Com-

pany's Exhibit No. 6.)

Mr. WALLER.—At this time I offer, as a sub-

stitute for the Defendant Premier Coal Mining

Company's Exhibit No. 4, a partnership contract

which was offered yesterday and was rejected at

that time because there were only three signatures

on it, the partnership contract signed by four men.

The COURT.—It appears to be a copy, except as

to signatures.

Mr. THOMPSON.—Is this a copy as to sig-

natures ?

Mr. WALLER.—Yes.
Q. I call your attention to a partnership contract

substituted for Premier Coal Mining Company's

Exhibit No. 4 and ask you [191—80] to identify

it. (Hands same to witness.) You may state what

it is, if you know.

A. That is an agreement between Henry DeJohn,

S. L. Ruath, Frank Colobuffalo and Adam Colo-

nello.

Q. Is it a partnership contract?

A. Yes, sir.

Mr. WALLER.—I offer it in evidence.

The COURT.—You have to have the signatures

proven.

Mr. WALLER.—Q. Will you look at the signa-

tures and state whose they are?

A. Henry DeJohn, S. L. Ruath, Frank Colo-

buffalo and A. Colonello.

Q. Did you see the gentlemen sign them?
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A. Yes, sir.

Q. Were they all signed in your presence?

A. Yes, sir.

Mr. KAY.—The plaintiff objects to the proposed

exhibit upon the ground that the contract heretofore

introduced is a contract between DeJohn and Bruno

Agostino, and it does not appear that Bruno Agos-

tino is a party of this contract or has any interest

in it. As far as the plaintiff is concerned, it is ir-

relevant, incompetent and immaterial, and tends

to prove nor issue raised either by the answer of

the additional defendant DeJohn and others, or by

the reply to the affirmative defense of the defend-

ants DeJohn and others on the part of the plaintiff.

Mr. THOMPSON.—Objectea on the part of de-

fendant Bruno Agostino for the reason that it is

immaterial.

The COURT.—The objections will be overruled

and exceptions allowed. It may be admitted.

(Marked Defendant Premier Coal Mining Com-

pany's substituted Exhibit 4-A.) [192—81]

(Continuing witness testified as follows:)

I am acquainted with Bartley Howard and

have known him since the spring of 1924. Accord-

ing to his own statement he was related with the

Alaska Matanuska Coal Company. I know Ed
and Lee Jesson and have known them since 1924,

I believe. I know their relation with the Alaska

Matanuska Coal Company according to their own

Btatements, referring to any time between October

30th, 1923, and June 12th, 1925.
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Mr. RAY.—We object to it hearsay.

(Objection sustained and exception allowed.)

Mr. WALLER.—Q. Mr. Ruath, during the period

between October 30, 1923, and June 12, 1925, was

there any business transacted between the Alaska

Matanuska Coal Company and the Premier Coal

Mining Company?

A. Yes, sir, lots.

Q. Will you state what that business was.

A. It was hauling supplies from the main line to

the coal center for the Alaska Matanuska Coal

Company.

Q. Will you state what the extent of that business

and about when it occurred?

A. Well, I couldn't state the exact time.

Mr. RAY.—One moment. The objection is that

the contract, if at all binding on the Alaska Mata-

nuska, is the contract between Agostino and De-

John.

The COURT.—I presume the purpose of this

offered testimony is to prove notice, isn't it?

Mr. WALLER.—Yes, sir.

The COURT.—And incidentally to prove the acts

of these people as acting for or apparently acting

for the Alaska Matanuska. I find that there is

some authority to permit the introduction [193

—

82] of such evidence, although it is a disputed

authority, I believe. I will overrule the objection

and allow an exception.

Mr. WALLER.—Read the question. (Question

read.)
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A. The Alaska Matanuska, through its agent,

Bartley Howard, had the Premier Coal Mining

Company take some supplies on the narrow gauge

up to the coal center camp. The Alaska Matanuska

Company had the Premier Coal Mining Company

do it.

Q. Did that happen more than once?

A. Yes, sir.

Q. Can you state about how many times?

A. Oh, I couldn't state about how many times.

It was from about the time they started operations

at Coal Center up to the 12th of June, 1925, when

the receiver was appointed.

The COURT.—Q. Was it after the receiver was

appointed?

A. Up to that time.

Mr. WALLER.—Q. Who transacted the business

on behalf of the Alaska Matanuska Coal Company I

A. I believe it was Bartley Howard.

Q. Mr. Ruath, did you ever have any conversation

with Mr. Bartley Howard concerning this consoli-

dated lease of the Alaska Matanuska Coal Com7

pany? A. Yes, sir.

Q. Will you state when and where?

A. About some time in September, 1925, up at

the Premier Camp, right on the railroad track.

Q. Will you state what that conversation was?

(Mr. Ray objects to the question (grounds of ob-

jection omitted in this transcript). Mr. Waller

states the purpose is to show notice. Objection

overruled and exception allowed.) [194—83]



246 Henry DeJohn et al vs.

(Testimony of S. L. Ruath.)

A. I asked Mr. Bartley Howard if it was true

he was in negotiations with Bruno Agostino about

the transfer of the lease and his one-fifth share in

the Premier Coal Mining Company; and he an-

swered, yes. And I say to Bartley Howard: "Mr.

Bruno Agostino he try to convey to you all the

entire five shares and all the machinery. Is that

true? ,: And Mr. Bartley Howard says : "No." He
says: "I try to get the lease from Mr. Agostino

and I think," he says, "I will be a better partner

than he is." "If it is that way," I says, "I am
satisfied."

Q. Mr. Ruath, you have testified in regard to the

cost of the buildings and machinery and tools. Will

you now state whether that machinery and buildings

and tools was paid for out of coal mined from the

property or from your profit fund?

(Mr. Ray objects as immaterial. Overruled and

exception allowed.)

A. That machinery was procured with money

derived from the coal.

Q. Is that true in regard to the buildings and

tools also? A. Yes, sir.

Cross-examination by Mr. RAY.

(Continuing witness testified as follows:)

At the time I had this conversation with Bartley

Howard, I think in the month of September, 1925,

and which was in front of the boiler-room on the

railroad track there was no one else present. I

remember Bartley Howard was here in September,
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but I don't recall what part of the month and he

was on the property of the Agostino lease.

(Continuing witness testified as follows:)

Mr. RAY.—Q. You knew that Agostino had a

lease on this property? A. Yes, sir. [195—84]

Q. You knew that you had no right to sublet any

portion to the premises, didn't you?

A. We never sublet a portion of anything.

Q. You never had any interest in the lease?

A. No, I never claimed any interest in the lease.

(Continuing witness testified as follows:)

We went heavily in debt in our operations be-

cause we had to furnish so much coal to the rail-

road without getting any money. We knew when

we started that we had to furnish free coal to the

railroad but we were looking for twenty-five thou-

sand dollar contract in that connection.

Q. You couldn't get that contract after April,

1926 unless the Alaska Matanuska Company agreed

to it, could you. A. Yes, part of the contract.

Q. Isn't it a fact that on April 3, 1925, the assign-

ment of the Agostino lease to the Alaska Matanuska

Coal Company was approved by the Secretary of

of the Interior?

A. Well, Mr. Alec. McDonald, he met me in

Seattle in the hotel, thai time he was coming hack

from Washington, and he told me about it.

Q. Did you ask Mr. McDonald to go to Washing-

ton for you?

A. We didn't ask him to go for us, but lie offered

his services in Washington.
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Q. In behalf of you gentlemen in the Premier ?

A. Yes, sir.

Q. And he was receiver for all the parties?

A. Yes, sir.

(Continuing witness testified as follows:)

For the first two weeks in June, myself and

Henry DeJohn were in Anchorage trying to make

some arrangement with our creditors, and we were

frequently in Judge Rager's office. [196—85] E.

Zulbert went to work on a bed rock contract in

April, 1925, before the receiver was appointed and

while myself and DeJohn were here in June. Zul-

bert was out at the mines. He and some men he

had with him that we owed were to mine coal, pay

themselves wages, and also some back wages. There

were some attachments on the coal in town and

they were to pump out the water and run the busi-

ness so we wouldn't have to shut down entirely,

and it was the operation of the receiver that closed

us down. The creditors had a receiver appointed

and I never asked for the appointment of a receiver.

Q. Who was your attorney at that time?

A. A Mr. Thompson.

Q. Did you know that Mr. Thompson signed a

paper in which he asked for the appointment of

a receiver on your behalf, for you?

(Mr. Waller objects to the question as imma-

terial. Objection overruled and an exception al-

lowed.)

I hand you the record and files of this court in

the case of Wesley Adams and Pacifico Bizzari
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against Henry DeJohn and yourself, and. calling

your attention to a paper stating "Agreemenl Lor

the immediate appointment of a receiver," signed

by M. M. Thompson—that is the attorney to whom
you referred. A. Yes. Shall I read it?

Q. No. You need not read it. You knew at the

time of the fact of Mr. Thompson agreeing or con-

senting to the appointment J

A. Yes, sir, I knowed it.

(Continuing witness testified as follows:)

Our operations had not been very profitable. I

don't remember that Frank Colobuffalo was here

at the time I was [197—86] here the first two

weeks in June. Adam Colonello got sick in the

fall of 1925 and Mr. Reno wTas appointed guardian.

I think Mr. Reno was here also during those two

weeks. The contract w^as what we called a working

agreement to work this property—if there was any

profit we got four-fifths and Bruno one-fifth, and

if there were no profits Bruno would get nothing.

Cross-examination by Mr. THOMPSON.

(Witness testified as follows:)

From October, 1923, to April, 1925, we mined a

considerable 1 amount of coal and out of the profits

we made considerable improvements on the prop-

erty—something like $6,000 in buildings, $3,000 in

machinery, $500.00 in lamps, and various other

items of improvement. It is a long time since I

have seen the records and books and I do not know

if there was any profit made during that particular
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month, but what profit there was we put into ma-

chinery and improvements.

Q. Did you make any accountings of those profits

to the Bank of Alaska under the provisions of the

contract ?

(Mr. Waller objects as irrelevant, incompetent

and immaterial. Objection sustained. Exception

allowed.)

(Continuing witness testified.)

Mr. Thompson had charge of the books, and

acted as counsel for the company, and I don't know

whether we paid all of the rent due to the Govern-

ment or not. I think the land office sent notice to

Agostino and he forwarded same to Henry DeJohn

and Henry DeJohn paid the rental in 1925. I sup-

pose Agostino got the same notice and he didn't

forward it to DeJohn and so DeJohn was waiting

for the notice and never got it. Mr. Stewart, rep-

resenting the Government, notified [198—87] Mr.

Agostino to pay rental, and Mr. Agostino forwarded

the letter to DeJohn at the time of the Stewart

notice that there was payment to be made, but he

didn't send the notice nor payment. I don't remem-

ber if Mr. Agostino made a payment of $160.00

rental in July, 1925.

Redirect Examination by Mr. WALLER.

(Witness testified as follows:)

We never made any improvements or installed

any machinery that was not necessary for the prepa-

ration of mining.
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TESTIMONY OF THOMAS C. PRICE, FOR
DEFENDANT PREMIER COAL MINING
COMPANY.

THOMAS C. PRICE, witness for Premier Coal

Mining Company, sworn, testified as follows:

Direct Examination by Mr. WALLER.

I am United States Commissioner and ex-officio

recorder of Anchorage Precinct residing at Anchor-

age, Alaska, and my duties are to record any instru-

ment that is filed for record in my office. I am also

custodian of the records of the precinct. Witness

identified Defendant Agostino 's Exhibit No. 6 and

testified as follows:

This instrument purports to be a certified copy

of a contract between Agostino and Henry DeJohn

which was recorded in the office of the United States

Commissioner for Anchorage precinct and filed for

record on November 3d, 1923, at 1:30 o'clock P. M.,

at the request of Bruno Agostino, and the original

has been on file and of record since that day.

TESTIMONY OF JOE RENO, FOR DEFEND-
ANT PREMIER COAL MINING COM-
PANY.

JOE RENO, a witness for defendant Premier

Coal Mining Company, sworn, testified as follows:

Direct Examination. Mr. TRUITT.

My name is Joe Reno, residence Anchorage, and

I am engaged in the groceiy business. I am ac-
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quainted with Adam [199—88] Colonello who is

at present outside in an asylum.

(Witness identifies Premier Coal Mining Com-

pany's Exhibit No. 7 as marked by Clerk and tes-

tified as follows:)

This is a certified copy of letters of guardianship 4

(Said letters admitted in evidence marked Pre-

mier Coal Mining Company's Exhibit No. 7.)

Mr. THOMPSON.—We desire to interpose a mo-

tion at this time; that the defendants Henry De-

John, Adam Colonello, S. L. Ruath and Prank Colo-

buffalo be dismissed as to their action in this suit

for the reason that they have failed to show that

they are asserting equity, or right to be heard in

this court.

Mr. RAY.—On behalf of the plaintiff the motion

is made that as to the cross-plea of the defendants

DeJohn and others, trading as Premier Coal Min-

ing Company, for a decree pro confesso upon the

grounds: First, that it appears that the contract

relied upon is a contract between Henry DeJohn

and Bruno Agostino ; second, that the contract relied

upon is a working agreement with reference to

working and operation and extraction of coal, and

not with reference to any interest in the lease. The

defendants being unable to acquire any such interest

other than by approval of the Secretary of the

Interior, there being an entire absence and failure

of £>roof that the Secretary of the Interior ever ap-

proved an assignment of any portion of the so-called

Bruno lease to Henry DeJohn. Further, the wit-
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ness S. L. Ruath upon the stand testified that he

claimed no interest in the lease.

The COURT.—I will treat this motion the same?

as the motions made at the close of the Bruno Agos-

tino case, and hold it for further consideration.

This leaves only the receiver to be heard, as I

understand it. [200—89]

Mr. WALLER.—We ask the privilege of reopen-

ing our case in chief for the purpose of putting on

the receiver to show the amount of the indebtedness

of the defendants DeJohn, Colobuffalo and others,

and the amount of money he has on hand with which

to pay this indebtedness.

The COURT.—Wherein does the last part of

that have anything to do with this case?

Mr. WALLER,—It appears to me that it might

have if it is shown that there is sufficient money on

hand to liquidate all of the indebtedness of the

Premier Coal Mining Company in regard to the

working of this claim; that, if there is sufficient

money to pay the indebtedness, then, there is no

particular reason, other things being out of con-

sideration, why the property should not be returned

to said company. We ask the privilege of reopen-

ing our case for that purpose

Mr. THOMPSON.—The defendant Agostino will

have to objeel to thai particular purpose which

counsel has stated, thai is, the purpose of paying

the indebtedness due by this partnership, for the

reason thai it is the position of the defendant Agog



254 Henry DeJohn et al vs.

tino that this money cannot be applied under the

law for the purpose of paying that indebtedness.

Mr. RAY.—Our position is this: We are inter-

ested in the payment of the indebtedness against

this property and that it be returned to us under

our lease. We have not the slightest objection that

the debts be paid. We have contracted to pay

$10,000.00 of that indebtedness out of royalties

derived from the operation of the mine, and the

additional indebtedness which I do not wish for

a moment to be understood as agreeing as a legal

proposition that the property, the title of which

is in the hands of the Government, can be charged

with indebtedness. I think these men who worked

up there should [201—90] be paid.

The COURT.—I cannot see that it will do any

particular harm. I think we should get the facts

as fully as we can in this record. I will let you

do that, Mr. Waller, and I will grant defendant

Agostino an exception to my ruling. Your motion

to re-open, Mr. Waller, will be subject to all ob-

jections, that is, the objection will still stand, as well

as the motion to dismiss.
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TESTIMONY OF E. R. TAKWATER, FOR
DEFENDANT PREMIER COAL MINING
COMPANY.

E. R. TARWATER, witness for defendant Pre-

mier Coal Mining Company, sworn, testified:

Direct Examination by Mr. WALLER.
My name is E. R. Tarwater; occupation, bank

clerk, residing in Anchorage, and I am receiver in

case A.-482, Pacifico Bizzari against Henry DeJohn

and others, which position I have held since March

1, 1928. The indebtedness of the Premier Coal

Mining Company in that case is, including all the

approved claims, approximately $32,000.00. As
receiver I have on hand available for the company

of these claims approximately $35,000.00.

Cross-examination by Mr. RAY.

(Continuing witness testifies:)

The operation of the property has only been

profitable during the latter part of my administra-

tion owing to difficulties which required some of the

profits to be expended. The receiver has expended

<[iiite a considerable amount of money from coal ex-

tracted for investment and betterments. I knew be-

fore I was appointed that the operations under the

working agreement had resulted in the loss. 1 n esti-

mating the $35,000.00 to apply on these debts I have

not taken into [202

—

\)\ j account the possible claim

of Mr. Franchi or Nv- Anderson, At the present
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time the mine is being operated so far as keeping

the water pumped out—for the protection of the

property, which has been the condition since the

first of August or the middle of July. The probable

cost of maintaining the property is close to a thou-

sand dollars a month.

Q. What is the probable cost of maintaining the

property under its present status?

A. Close to a thousand dollars a month.

Mr. TRUITT.—That is all.

Mr. THOMPSON.—I would like to ask a further

question along this line to ascertain whether the

lease of Agostino is being taken care of as far as

the Government is concerned.

The COURT.—I don't believe I will go into that

at this time.

You may be excused. (To witness.)

(Trial continued to January 31, 1929. Mr. Wal-

ler, on behalf of defendant DeJohn and the other

members of the Premier Coal Mining Company,

offers to file a reply to the afformative answer set

up by Bruno Agostino, he making such offer to

overcome an apparent or possible defect, and the

Court allows him to file the same. The defendant

Agostino, by the attorney Arthur G. Thompson,

offers no objection to the filing of the reply, but

objects to the filing heretofore of the reply of Henry
DeJohn to answer of Bruno Agostino to the plain-

tiff's complaint, for the reason that Henry DeJohn
is not concerned in defendant Agostino 's contest

with the plaintiff.)



Alaska Matanuska Coal Company et al. 257

(Trial continued until 10:00 A. M., February 2,

1929. And on February 2, 1929, at 10:00 A. M.

trial is resumed.)

Mr. THOMPSON.—The defendant Agostino, in

view of the striking out of paragraphs 13 and 14

of Plaintiff's complaint, desires to renew, at this

time, his motion to dismiss the plaintiff's case for

the reason that it is a case at law, and plaintiff has

neither pleaded nor proved equity.

The COURT.—I will deny the motion and allow

you an exception.

Mr. RAY.—I would like to have the record show

that at the time of [203—92] the proposed tenta-

tive setting of the case for trial, the Court inquired

of counsel for the defendant Agostino, of counsel

for the defendants Ruath and DeJohn, of counsel

for the defendant Colobuffalo and Joseph Reno, as

guardian of Adam Colonello, and of counsel for

the plaintiff, as to whether the case was a case in

equity or a case in law, and each of the respective

counsel replied to the query by the Court that in

the judgment of counsel the same was a suit in

equity to be tried by the court without a jury.

The COURT.—I think there is no objection to

the record showing that.

Mr. THOMPSON.—No objection.

Mr. WALLER.—Did that occur before I came
into the case?

Mr. RAY.— \o, sir. You were sitting right in a

chair in the jury-box when the Court made the

inquiry.
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Mr. WALLER.—I don't remember the matter,

but I don't care anything about it.

The COURT.—My recollection is that it might

not have been put in exactly those words. My
recollection is that I asked if everyone agreed that

this was an equity case and it should be tried with-

out a jury.

Mr. WALLER.—All that I can say that I re-

member is that the Court asked if we would be

ready for trial on the 21st.

The COURT.—But my recollection is that all

of you gentlemen answered that it was in your opin-

ion a case in equity.

Mr. MORTON.—My recollection though is that

each of the gentlemen was interrogated and an-

swered the Court that they thought it was not a

jury case.

(February 11, 1929, 10 A. M., the trial is re-

sumed.)

Mr. RAY.—If your Honor please, the plaintiff

desires to withdraw the motion made to dismiss

upon the merits as to the [204—93] defendants

DeJohn, Colobuffalo, Ruath and Colonello, and as

to defendant Agostino, for the purpose of introduc-

ing proof upon two points: First, as to the knowl-

edge of Agostino of the source of the money that he

testified was in the First National Bank of An-

chorage on or about January 1, 1926, and, second,

as to the citizenship of the parties named, on May
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5, 1922, the date of the issuance of the lease for

Unit No. 1 by the Government to Bruno Agostino.

The COURT.—Very well. You may withdraw

your motion and introduce proof, if you wish.

TESTIMONY OF WINFIELD ERWIN, FOR
PLAINTIFF.

WINFIELD ERWIN, a witness for plaintiff,

after being duly sworn, testified as follows, to wit:

Direct Examination by Mr. RAY.

My name is Winfield Erwin and I am cashier

of the First National Bank of Alaska. I was such

officer during the month of December 1925, and

January, 1926. After an examination of the files

of my bank for these months I am able to state

that there were financial transactions between the

bank and Agostino in the last days of 1925, and the

first two or three days of 1926. I notified Mr. Agos-

tino in regard to the matter. He was notified that

there was a thousand dollars there from the Alaska

Matanuska Coal Company and it was placed to his

credit. He came into the bank afterwards. I had

a receipt made out for him to sign for the money
and he refused to accept it ; as near as I can remem-

ber it was on the ground that that was not all that

was due him from the Alaska Matanuska Coal

Company.

Cross-examination by Mr. THOMPSON.
I couldn't tell the exacl date thai I notified Mr.



260 Henry DeJokn et al vs.

(Testimony of Winfield Erwin.)

Agostino but it was the first part of January, I

should say along [205—94] around the sixth of

January; at the time I received the wires I don't

think he was in town. I remember going over to

Mr. Frame's office to find out where he was. We
generally notify by mail,—a letter notifying them

that the money is in the bank for them. I think

he was notified by letter—that is the best of my
recollection. It is so hard to remember so many
transactions. We always notify by letter, wire or

phone. He was in the bank for the money so he

was notified some way or he wouldn't have been

there. I know he came to the bank for that money,

but as I stated before, he refused to sign up the

receipt that was made out for the amount, and, as

I remember, he refused to take the money because

he stated that it was not all that was due him from

the company. There was little conversation. He
wouldn't accept and that was all there was to it. I

made out a receipt for him to sign for the money.

I couldn't give him the money until he signed a

receipt for it. I didn't give him the money I cred-

ited it up to his account and ask him to sign a

receipt for it. I have not got a copy of the receipt.

I didn't look for it. It is there somewhere. I

don't remember whether he ask me where the

money came from and that I said I didn't know.

We had the wires there and I wouldn't tell a man
I didn't know where it came from when I absolutely

knew. The money came from the Alaska Mata-
nuska Coal Company. They had a deposit there and
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I just charged them up with the money and credited

him with the amount. That is the best of my mem-

ory. That was my instructions.

(Continuing witness testified as follows:)

Q. Was the money wired to you from down below

somewhere ?

A. There was a wire from Lee Jesson. I have

the wires here [206—95] if you want them. And
one from Mr. Howard here. Several, as far as

that is concerned.

Q. I would like to know just where you got the

money, whether it was on deposit with the Alaska

Matanuska Coal Company in your bank, or whether

the money was wired up to you from some place.

A. I had a wire from Lee Jesson to pay it, also

from the Alaska Matanuska Coal Company.

Q. Didn't you get a wire from the Bank of Italy

in San Francisco ? A. Yes.

Q. —that the money was being wired up?

A. Yes.

Q. Do you recall the date of that wire?

A. I have the wire right here. That was Decem-

ber 28, 1925. It was instructing us to pay Bruno

Agostino one thousand dollars.

Q. How does that wire read ?

A. It is a code. It is to pay Bruno Agostino one

thousand dollars from the Bank of Italy. Then I

received a second wire from the Bank of Italy on

the 29th. And the first wire they had placed it in

the Wells Fargo Bank in San Francisco to our

credit. The second wire that it was placed in the
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Anglo-London. They had made a mistake down

there and placed it in the wrong bank. That is why

they sent the second wire.

Q. The second wire was simply to correct that

mistake ?

A. To correct that error; yes, sir.

Q. There was nothing in either one of those wires

to notify you where this money came from, except

that it came from the bank ?

A. As far as those two wires are concerned. But

I had another wire here December 30th from the

Alaska Matanuska Coal Company, signed by Bart-

ley Howard, to transfer one thousand dollars to

Bruno Agostino, and that was on the 30th of De-

cember. Then I received another wire on the 31st.

[207—96]

Q. What was that?

A. One of them reads: "If you have not already

transferred one thousand dollars to the account of

Bruno Agostino under our Telegram of December

30th please disregard that telegram and immedi-

ately upon receipt of this telegram deposit the sum
of one thousand dollars to the credit of Bruno
Agostino in your bank charging the amount to our

account, stop. This payment is made under con-

tract between Agostino and ourselves of date thir-

teenth of June, 1925, as extended. Alaska Mat-

anuska Coal Company by Bartley Howard its vice-

president and treasurer." Another wire on the

31st from the same party: "We wired you today

relative to payment of one thousand dollars to
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Bruno Agostino and modifying directions con-

tained in our telegram to you of December Thirtieth

on same subject stop. Since sending our telegram

of even date we have received a letter from L. N.

Jesson stating he had wired you one thousand dol-

lars for Agostino in escrow stop. Agostino is to be

paid one thousand dollars only on all telegraphic

instructions, and this sum is to be paid him uncon-

ditionally by deposit to the credit of Agostino in

you bank immediately you are instructed to use

money wired you by Jesson to make this payment

if necessary."

Q. There was nothing in those wires requiring

a receipt to be taken ?

A. We always take a receipt in any bank when it

is a money transaction to show that we had paid the

money over to the party.

Q. As I understand those wires, you were in-

structed to place this money to the credit of Bruno
Agostino in his account. A. Yes, sir.

Q. In that event, it would not be necessary to

take a receipt, would it? What was the idea of

asking him to sign a receipt [208—97] when

you were supposed to place this money to his

credit ?

A. As I said before we always take a receipt any-

way, so that the bank shall have a receipt for the

money.

Q. Are you rare, as you recall what was said at

that time, that Mr. Agostino didn't ask you where
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the money came from and you told him you didn't

know?

A. I don't remember that. To be frank and hon-

est with you. I don't remember of him asking such

a question. To go back that length of time, for

two or three years, it is pretty hard to remember

everything that is said in ordinary daily trans-

actions, and I don't remember him asking me any

question of that kind.

Q. Well, did you place this money to his credit?

A. I did.

Q. And did he draw it out ? A. He did not.

Q. How long did it remain in your bank to his

credit ?

A. It was there about nineteen days.

Q. What became of that ?

A. It was credited back to the Alaska Matanuska

Coal Company.

Q. At whose request?

A. I think it was Mr. Howard's, if I am not mis-

taken. I don't remember whether it was Mr. How-
ard or Mr. Jesson; one or the other, but I don't

remember which one instructed me.

Q. After it was placed to his credit, how could

Mr. Howard authorize you to take that out of his

account and return it to the company.

A. Well, he had refused to accept it.

Q. How was the transfer made from his account

back to Mr. Howard's or to the Alaska Matanuska

Coal Company's account?

A. I couldn't tell you just on that without look-
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ing up checks [209—98] and one thing another.

I couldn't remember that, just exactly it was trans-

ferred back.

Q. Do you recall that slip, Mr. Ervinl (Hands

same to witness.)

A. I know that is my writing. That is all.

Q. This is your handwriting? A. Yes, sir.

Q. What does that signify?

A. I couldn't tell you right now. That reads

there: December 28th, received, cancelled January

6th.

Q. You don't probably recall just how it came to

be given? A. No.

Q. Do you recall this check? A. Yes, sir.

Q. Who wrote that?

A. I don't know, but I think it was the boy Wells

or Winn. They were in the bank at the time. I

don't recall which one of them charged the bank.

Q. Do you recall whether that was the check that

drew the money out of Mr. Agostino's account and

returned the money to the Alaska Matanuska Coal

Company? A. Yes. That is the one.

Q. And that was issued upon the request of the

company— A. Yes.

Q. —through Mr. Howard.

A. I don't remember whether ii was Mr. Howard

of Mr. Jesson. I could not tell you at tin- time

which one of the two made the request, but it was

one or the other.

Q. I present to you this statemenl <>f the account
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of Bruno Agostino and ask you to examine it. Do

you recall that? A. I have a copy of it,

Q. Dou you recall it? [210—99] A. Yes.

Q. This indicates here, drawing your attention

to deposits there, that on January 7, 1925, one

thousand dollars was deposited to the credit of Mr.

Agostino. What is the significance of the 1925?

Is that a mistake?

A. That is a mistake in the date, I am pretty

sure, in the machine. They set the date every day,

and that is an error.

Q. That was an error made in the machine?

A. Yes. The operator made the mistake in the

machine.

Q. That statement shows, does it not, that on

January 26, 1926, a thousand dollars was to the

credit of Mr. Agostino in this account?

A. Up to that time; up to January 26th. We
followed out the instructions of the Alaska Mat-

anuska Coal Company. That was their instruc-

tions.

Q. And the statement shows that. It doesn't

show its withdrawal.

Mr. THOMPSON.—That is all.

The COURT.—How many times altogether did

Bruno Agostino come into the bank about this?

A. I only remember the one time. I don't re-

member any other time. But I remember that be-

cause he refused to accept the money. I might not

have remembered that if he had taken it.
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TESTIMONY OF S. L. RUATH, FOB PLAIN-
TIFF (RECALLED).

S. L. RLTATH, a witness for plaintiff, heretofore

sworn, testified as follows, to wit

:

Direct Examination by Mr. RAY.

Q. You have already testified in this case.

A. Yes.

Q. On May 5, 1922, the date the Secretary of the

Interior [211—100] issued a lease to Bruno

Agostino, were you a citizen of the United States?

(Objected to by Mr. Waller, and Mr. Ray with-

draws the question.) On October 30, 1923, were

you a citizen of the United States? A. No.

Q. Are you now? A. No.

Mr. WALLER.—We object to the question as

immaterial. Mr. Ruath was not a party to that

contract at all. There was a contract between him

and DeJohn and his associates, but it had nothing to

do with the lease whatever.

The COURT.—Didn't the contract of October

30th, upon which you base your trust, concern a

lease ?

A. That contract concerned the lease, but it was

provided that the contract of October 30th or 31st,

1923, as the contract thai controlled the relations

between all these parties. Even at that, what dif-

ference can it make whether this man was a citizen

or not?

(Objection overruled and an exception allowed

Mr. Waller.)
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Mr. RAY.—Q. Do you know whether or not on

October 30, 1923, Adam Colonello and Frank Colo-

buffalo were citizens of the United States?

A. I don't remember whether Mr. Colobuffalo

was a citizen. I know Mr. Colonello don't was a

citizen.

Mr. RAY.—That is all.

Cross-examination by Mr. WALLER.

Q. Did I understand you to say that Mr. DeJohn

was not a citizen at that time? [212—101]

A. Yes. He is a citizen.

Mr. RAY.—I never asked as to DeJohn.

Mr. WALLER.—That is all.

TESTIMONY OF F. Gk KAPPELMAN, FOR
PLAINTIFF (RECALLED).

F. G. KAPPELMAN, witness for plaintiff,

sworn, testified as follows:

Direct Examination by Mr. RAY.

I am the Clerk of the District Court for the

Third Division, Territory of Alaska, and am cus-

todian of the records and files of the department

of labor Bureaus of Education. I have searched

my records for the date of naturalization of one

Frank Colobuffalo, and the records show that Colo-

buffalo had a hearing and was admitted to citizen-

ship August 4th, 1925.

Mr. RAY.—That is the testimony that I desired

to submit. At this time there is a renewal on the
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pari of the plaintiff of the various motions hereto-

fore made, and, so that this record may be com-

plete, it is a motion to dismiss, made on behalf of

the plaintiff, as to all parties; the receiver, whom
your Honor well said as the case progressed, is in

the position of stakeholder with reference to the

property in question; and the motion is directed

against Bruno Agostino as defendant, against De-

John, Colobuffalo, Colonello by his guardian, and

S. L. Ruath, particularly as to S. L. Ruath upon

his disclaimer of any interest in the lease. This

motion is a motion for dismissal on the merits.

TESTIMONY OF BRUNO AGOSTINO, IN HIS
OWN BEHALF (RESUMED).

BRUNO AGOSTINO, a witness in his own be-

half, heretofore sworn, testified as follows, to wit:

Direct Examination by Mr. THOMPSON.

I ask that this be marked as Defendant Agos-

tono's [213—102] Exhibit No. 8. (Paper so

marked by Clerk.)

Q. Mr. Agostino, I hand you a piece of paper and

ask you to examine it and state what it is.

A. A piece of paper given to me by Mr. Ervin on

the 9th day of January, 1926. I went in there and

he told me that the money was canceled, the one

thousand dollars from the Alaska Matanuska. Thai

show- when it was deposited and when it was can-

celled.
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(Mr. Ray objects for the reason that the docu-

ment speaks for itself. Objection sustained.)

Mr. THOMPSON.—We offer this in evidence.

(There being no objection offered to its admission

it is admitted in evidence and marked Defendant

Agostino 's Exhibit No. 8.)

I hand to the Clerk a check and ask that it be

marked Defendant Agostino 's Exhibit 9. (So

marked.)

Q. Mr. Agostino, I ask that you examine that and

state what it is, but don't make any explanation.

(Hands witness said exhibit.)

A. Yes, sir. I know this check.

Q. That is a check? A. Yes, a check.

Mr. THOMPSON.—I offer this Exhibit No. 9 in

evidence.

Mr. RAY.—It speaks for itself. It is a deposit

slip.

The COURT.—That is the same paper that Mr.

Ervin testified was a check withdrawing or chang-

ing the deposit of a thousand dollars.

Mr. THOMPSON.—Yes. We offer Exhibit No.

9 in evidence.

(There being no objection offered, it is admitted

in evidence and marked Defendant Agostino 's Ex-

hibit No. 9.)

Q. Mr. Agostino, when did you get that and

where? Refers to said Exhibit 9. [214—103]

A. I got it here in Anchorage. It came in the

mail to the Parsons Hotel along in June, 1926.
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Q. Do you know from the envelope that enclosed

thai Exhibit No. 9 where it came from?

A. Prom the First National Bank. Anchorage.

(Continuing- witness testified as follows:)

Witness identifies Defendant Agostino's Exhibit

No. 10, so marked by Clerk and admitted in evi-

dence, that it is a statement of a hank. The bank

sent it to me in Anchorage and I received it in the

Parsons Hotel along with my Exhibit No. 9, through

the mail. I never authorized anybody to sign my
name to that cheek (Exhibit No. 9). In regard to

that check for this one thousand dollars, I had the

following transactions with the First National

Bank. "On the 4th of January I came in from

Seward, and I went to the bank to cash some checks

and Mr. Ervin told me there was a thousand dol-

lars to my credit. I asked him who sent it. He

said he didn't know. Well, I said, "Mr. Ervin,

you keep it here until I find out who senl it to me."

And on the 9th day of January I dropped into the

bank again and they notified me and said that the

money is cancelled. They didn't notify me who

sent it to me or who not sent it to me. "I never

got the one thousand dollars." "On the loth day

of January, 1926, Mr. Ed. Jesson and Mr. Hartley

Howard came to the Parsons Bote! in the after-

noon, and they told me that they never pay me the

one thousand dollars any more." "They told me

it was cancelled <»n the 9th day of January, and r

never bothered any more, bu1 1 asked Mi-. Hartley

Howard if lie w oing to pay me the thousand
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dollars, and he said he never was going to pay any

more.'
:

Cross-examination [215—104] by Mr. EAY.

Q. Mr. Agostino, did you ever read the answer

or reply of the Alaska Matanuska Company to your

cross-complaint or did your counsel ever read it to

you? A. I don't understand what you mean.

Q. Well, did you ever read that this money was

offered to you at the First National Bank and that

you refused to accept it?

A. I never— (interrupted).

Q. Wait. And do you remember testifying in

this action that you said you would not accept the

one thousand dollars because there was ten thou-

sand dollars more due from royalty?

A. I never did. I went to the bank on the 4th

day of January, 1926, to transact my own business.

And Mr. Ervin said, "There is a thousand dollars

here to your credit."

Q. Did Mr. Ervin read you a telegram?

A. Never did read me a telegram.

Q. You heard the telegrams he read here to-day ?

A. He didn't read them to me. He told me the

thousand dollars he didn't know where it came

from.

Q. That he didn't know where it came from.

A. That he didn't know where it came from.

That is what he told me.

( L). On the 4th day of January.
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A. Yes. And you will find the dale when I was

in the Parsons Hotel.

Q. That was the 4th day of January?

A. Yes. And you will find the date when I was

in the Parsons Hotel.

Q. That was the 4th day of January.

A. On the 4th day and on the 9th day it was con-

celled. [216—105]

Q. Three days later.

A. No. Five days later.

Q. Five days later he placed the money to your

credit in the bank?

A. It was on my credit, but they never told me.

That is what the telegram shows, but they never

told me it was to my credit.

Q. Did they ever ask you to sign a receipt?

A. No. They said there was a thousand dollars

come for me.

Q. Did you ask him where it came from ?

A. Yes, and he said that he didn't know, and he

never asked me to sign a receipt.

Mr. RAY.—That is all.

Mr. THOMPSON.—That is all.

TESTIMONY OF FRED PARSONS, FOB DE-

PENDANT AGOSTINO.

FRED PARSONS, witness for defendant Agos-

tino, sworn, tesl Lfied as follows

:

Direct Examination by Mr. THOMPSON.

My name is Fred Parsons; my business, hotel
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business. I was engaged in that line of business

in January, 1925, my place of business being the

" Hotel Parsons." Bartley Howard, Ed. Jesson

and Mr. Agostino had a conversation in the lobby

of my hotel, about the 9th or 10th of January, at

which I was present and I heard this much:

" Bruno, that was a present to you," and reference

was made to a one thousand dollar payment at that

time; no money was tendered to Mr. Agostino at

that time.

Testimony closed.

Mr. RAY.—The plaintiff, Alaska Matanuska Coal

Company, moves a dismissal upon the merits, of

the affirmative defense contained in the answer of

Bruno Agostino to the action [217—106] of the

plaintiff ; and a dismissal of the case of the Premier

Coal Mining Company as set forth in their affirma-

tive defense as against the Alaska Matanuska Coal

Company, and plaintiff moves, as far as the re-

ceiver is concerned, he being held the stakeholder

of the property in litigation, that the prayer of the

complaint of plaintiff, except so far as said prayer

referred to is based upon paragraphs 13 and 14 of

the plaintiff's complaint, be granted.

Mr. THOMPSON.—Defendant Bruno Agostino

desires to renew at this time his motion for the dis-

missal of the suit of the Alaska Matanuska Coal

Company, for the reason that said suit is an action

at law, and no relief is asked by the pleadings in

the suit, nor is contemplated by the proof offered in

that suit; also desires a renewal of his motion for
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the dismissal of the action of Henrv DeJohn, Adam
Colonello, Frank Colobujffalo and S. L. Ruath, for

the reason that said action is not based on equity.

Mr. TRUITT.—May it please the Court. We
haven't withdrawn our original motion and I don't

know whether it is necessary for us to make any

further motion than we made at the close of the

plaintiff's case. However, at this time we renew

our motion made at the opening of the case, except

as to the question of equity or law. We move the

Court at this time for an order and judgment ac-

cepting the receiver's report, paying off the obli-

gations, discharging the receiver, returning the

property into the hands of the Premier Coal Min-

ing Company, whose possession was disturbed by

the appointment of the receiver, and the dismissal

of the plaintiff's complaint in the action, and judg

ment in favor of the defendant Premier Coal Min-

ing Company, and the dismissal of the complaint

of Bruno Agostino, the additional defendant. [218

—107]

(The cause, including the motions, to be argued

and submitted on brief.) [219—108]

(Whereupon the Court announced that he would

take the whole matter under advisement.)

THEREAFTER, to wit, on the Lltfa day of

March, 1929, the Court rendered his opinion as fol-

lows:

OPINION.

The events which led to the commencemenl of

this action and upon which the various claimants

base their rights may briefly be sel oul as follow
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On or prior to the 8th day of December, 1921,

Bruno Agostino made application to the Secretary

of the Interior for a lease on the southeast quarter

of section 28 and the southwest quarter of section

27, township 19 north, range 2 east, under the pro-

visions of the Act of Congress approved Oct. 30,

1914, and the laws amendatory thereof, and on said

8th day of December, 1921, entered into a partner-

ship with Henry DeJohn, S. L. Ruath, Adam Colo-

nello, Frank Colobuffalo and Louis Llahv for the

purpose of working and developing said property

as a coal mine, which partnership was to be known

as the B.-A. Moose Creek Coal Company. On
May 5th, 1922, the United States gave to Bruno

Agostino a lease upon said ground under the des-

ignation of Unit No. 1, on Moose Creek, and Bruno

Agostino and his partners, took possession of said

Unit Xo. 1 and commenced the development thereof

as a coal unit. This possession Bruno Agostino

and his partners held until on or about October 30,

1923, when they found themselves in financial dif-

ficulties, and that partnership was dissolved, its

affairs settled, and on October 31, 1923, a new ar-

rangement in writing was entered into and instru-

ments evidencing the new arrangement were exe-

cuted. On that day, S. L. Ruath, Adam Colonello

and Frank Colobuffalo, none of whom were citizens

of the United States, gave to Henry DeJohn

(whether he was then a citizen [220—109] does

qoI appear) a power of attorney authorizing him

Oil their behalf to enter into a contract with Bruno

Agostino for operating and mining coal from Unit
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No. 1. The same day Bruno Agostino entered into

a contract with Benry DeJohn whereby he agreed

to deliver possession of Unit No. 1 to Henry De-

John and authorized Benry DeJohn to operate and

mine the same for coal, and Benry DeJohn and

his associates agreed to pay all the expenses of op-

eration and to keep and perform every provision i

quired by the United States in its lease to Bruno

Agostino.

In this agreement Bruno Agostino reserved for

himself a one-fifth interest in the proceeds of the

coal mined upon Unit No. 1, after certain expenses

and other amounts were paid. This contract was

introduced in evidence as Defendant Agostino 's

Exhibit No. 6. Henry DeJohn also then entered

into a contract of partnership with S. L. Ruath,

Frank Colobuffalo and Adam Colonello, said part-

nership to be known as the Premier Coal Mining

Company, for the purpose of

" mining, transporting and selling coal from

said Unit No. 1 and such other land as may be

acquired by said partnership or permitted to

the use thereof, and for the purpose of regu-

lating the operation of said partnership."

and Bruno Agostino gave to Henry DeJohn a

power of attorney authorizing Henry DeJohn to

to make all reports required by the Secretary of the

Interior in the name of Mruno Agostino. Under

this new partnership and agreement Bruno Agos-

tino had no part in the work of Coal Onit No. 1.

The Premier Coal Mining Company continued to

operate and mine coal from Unit No. 1 until some
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time shortly prior to the 1st of June, 1925, when,

being unable to obtain further credit and unable to

comply with the provisions of Bruno Agostino's

lease for the payment of employees, they arranged

with Emil Zulbert to operate and mine coal from

Unit No. 1 under a sort of bedrock [221—110]

agreement, and for a period Emil Zulbert operated

the mine. The partnership, however, still kept a

representative on the ground and perhaps exercised

some control over the mining. Shortly before June

12th, 1925, two suits were brought in the above-en-

titled court, one for Pacifico Bizarri and the other

by Wesley Adams, against the Premier Coal Min-

ing Company to collect for plaintiffs and their as-

signors over ten thousand dollars alleged to be due

them as wages for labor on Unit No. 1 and other-

wise. Judgments on these actions were obtained

by consent, and immediately the judgment credi-

tors and the defendants Henry DeJohn, S. L.

Ruath, Frank Colobuffalo and Adam Colonello, co-

partners doing business as the Premier Coal Min-

ing Company, joined in an application for a re-

ceiver to operate and mine Unit No. 1.

Their application recited that the Premier part-

ners were insolvent and unable to pay their debts.

On the 12th day of June, 1925, a receiver was ap-

pointed by the judge of the above-entitled court

and took actual possession of Unit No. 1 and com-

menced operating and mining for coal. Bruno

Agostino was not personally a party to either of

1 hose actions or to the application for a receiver-

ship. The following day, each having full knowl-
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edge of the appointment of the receiver, Bruno

Agostino and the Alaska Matanuska Coal Com-

pany, acting by Bartley Howard, its vice-president,

entered into an agreement in writing which is set

up in the pleadings and the execution thereof is

proved, whereby for a consideration I>runo Agos-

tino agreed to assign to the Alaska Matanuska Coal

Company his lease on Unit No. 1, and in pursuance

of this agreement, he did assign to the Alaska Mat-

anuska Coal Company said lease, and, following

application therefor by the Alaska Matanuska Coal

Company, on the 19th day of February, 1927, the

United States of America, as lessor, made to the

Alaska Matanuska Coal Company, a corporation,

the plaintiff [222—111] in this action, as lessee,

a lease in writing covering Coal leasing Unit No. 1

on Moose Creek, in the Matanuska Coal Fields,

which is the same tract of land which had thereto-

fore been held by Bruno Agostino under his lease

above referred to, together with other coal lands

adjoining Unit No. 1.

The receiver operated said Unit No. 1 for ap-

proximately four years with varying success and

until shortly prior to his ceasing operations he

never at any time had money enough on hand to

pay all expenses of the receivership and any Large

proportion of the debts thai had been incurred by

the Premier Coal Mining Company. Toward the

end of his receivership, having been working m a

fault and having left of the l'auli materia] enough

to take the place of pillars and to sustain the over

burden, he waa alZoed by the Governmenl to draw
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certain pillars with which to fill a certain contract

he had entered into for furnishing coal to the Alaska

Railroad. When he had finished that contract he

had for the first time sufficient funds on hand to

pay at least a large portion of the debts of the Pre-

mier Coal Mining Company and the expense of the

receivership.

The receiver was not granted any further con-

tract by the Alaska Railroad, and it appearing to

the above-entitled court that the assets in his hands

were in danger of being lost if he continued to

mine, the Court directed him to close the mine, keep-

ing there only a sufficient force to keep the mine

open and prevent forfeiture of the lease, pending

the determination of this action.

On March 21, 1927, the consent of the Judge of

the above-entitled court having been first obtained,

this action was brought by the Alaska Matanuska

Coal Company, a corporation, against the defend-

ant, A. H. McDonald, as receiver of the Premier

Coal Mining Company, a partnership, to recover

from the receiver the possession [223—112] of

the said Unit No. 1 and to recover damages for

withholding the same. There being claimants other

than the plaintiff also demanding the possession of

said Unit No. 1 from the receiver, an order was

made by the judge of the above-entitled court di-

recting the Alaska Matanuska Coal Company to

make all claimants to said Unit No. 1 parties de-

fendant in order that each claimant might litigate

his right to possession in a single action brought by

the Alaska Matanuska Coal Company, and
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that, excepl as his appointment was challenged,

the receiver might act simply as stakeholder.

In accordance with this order, an amended

complaint was filed by the Alaska Matanuska

Coal Company bringing in as parties defend-

ant Bruno Agostino, Henry DeJohn, S. L Etuath,

Frank Colobuftalo, and Adam Colonello, copartners

doing business as Premier Coal Mining Company,

and each of said defendants has filed appropriate

pleadings setting up his claim to the right of pos-

session of said property.

The Alaska Matanuska Coal Company, a cor-

poration, claims that the receiver should deliver

possession of the Unit No. 1 to it because it is the

holder of a lease from the United States covering

the property, and because its claims to have suc-

ceeded to the rights of Bruno Agostino in the prop-

erty.

Bruno Agostino claims that the Alaska Mata-

nuska Coal Company did not carry out its agr<

ment with him in that it did not pay to Arthur

Frame $1,000.00 as provided in the option agree-

ment, and that it did not pay to Brnno Agostino

$1,000.00 as provided in the option agreement, and

that it did not pay demands for labor per-

formed upon said property within eighteen month-

prior to the date of said option agreemenl to the

extent of $10,000.00 as provided in said agreement;

and by its failure, Brnno Agostino claims thai it

has forfeited its rights under the agreement, and

that, in accordance with -aid agreement and a for-

feiture clause [224—113] contained therein, it
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is bound to reassign to him its lease of Unit No. 1,

and since it refused to do so, he asks that the Court

direct such assignment and order the receiver to

return the property to him, Bruno Agostino.

The members of the Premier Coal Mining Com-

pany, Henry DeJohn, S. L. Ruath, Frank Colo-

buffalo and Adam Colonello, claim that since the

receiver was appointed at their instance and they

delivered possession to him and the objects of the

receivership have been fulfilled, the receiver should

be discharged, and the possession of Unit No. 1

delivered to them, because it was taken from them.

They also claim that the Alaska Matanuska Coal

Company had full knowledge of their rights under

the contract with Bruno Agostino and took the

lease from Bruno Agostino charged with a trust

in favor of the members of the Premier Coal Mining

Company, and although they do not dispute the right

of the Alaska Matanuska Coal Company to the

interest in the proceeds which was due Bruno Agos-

tion, they claim that they should be allowed to

again go into possession of the property and hold

it under the Alaska Matanuska Coal Company the

same as they held it under Bruno Agostino. Bruno

Agostino, however, claims that they have so far

failed to carry out their agreement with him that

they may be held to have abandoned them and

to have forfeited all rights under them and, there-

fore, asks that the Court declare such forfeiture

and decree that the property be returned to him
under the right to repossess the claims is provided

in his contract with the Premier parties.
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Taking up tirst the contention of Bruno Agostino

as against the Alaska Matanuska Coal Company:

The contract is between Bruno Agostino, party

of the first part, and the Alaska Matanuska Coal

Company, party of the second part, and grants to

the Alaska Matanuska Coal Company for a valid

consideration the privilege [225—114] of pur-

chasing

"for the consideration and upon the terms and

conditions hereinafter expressed, that certain

lease granted by the United States through the

Secretary of the Interior to said party of the

first part of date May 5, 1922, for the opera-

tion, developing and mining of what is known

as Unit No. 1 together with all

the rights, claims and privileges of every kind

and nature of the said party of the first part

* in and to the lands described in

said lease and the right to the use and pos-

session of the same, and together with all

property, improvements, machinery, tools and

equipment of every kind and nature belonging

to said first party on the land so leased or

therewith connected or used."

It is provided in said contract that the company

shall

"if it elects to exercise the option herein

granted, pay to the party of the first pari the

sum of $1,000.00 on or before September 3d,

1925, in lawful money of the United States,

and will further pay, for the benefit of said
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party of the first part, to Arthur Frame, a

resident of Anchorage, Alaska, the amount of

judgment recovered by said Arthur Frame
* * *

against the said party of the first part

in cause No. C.-470, for the principal sum

of $960.33, together with interest thereon

from January 1, 1925, at the rate of eight

per cent per annum. * to pay at

the same time to said Arthur Frame for the

use and benefit of the party of the first part

the sum of $1,000/00 due or to become due to

said Arthur Frame from the said party of

the first part" (the parties to the contract

in writing extended time for making these

payments to January 1st, 1926).

"The party of the second part will further pay

for the benefit of the party of the first part

to certain persons who have performed labor

upon said property (Unit No. 1) within the

last eighteen months and whose claims for such

labor have not been paid, their claims in a

sum not to exceed $10,000.00 the same to be

paid pro rata to the said labor claimants as

follows, to wit: the party of the second part

will pay to such claimants pro rata the sum

of twenty-five cents for each ton of coal mined

on said property and shipped therefrom as

the same is mined and shipped. Such pay-

ments shall be made quarterly within thirty

days after the close of each quarter, and such

payments to be so made by the party of the

second part to said labor claimants of twenty-
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five cents per ton for each ton of coal mined

and shipped from said property shall be in

addition to the tonnage payments becoming

due hereunder to said party of the tirst part

or to be paid to others for the use and benefit

of the party of the firsl part."

In bis pleadings Bruno Agostino assigned as a

breach of his contract failure to pay the thousand

dollars to be paid to him, the $1,000.00 to be paid

to Arthur Frame and the Arthur Frame judgment.

But at the trial it was admitted that the Frame

judgment and the $1,000.00 due to Frame had been

paid [226—115] by the Alaska Matanuska Coal

Company. The proof showed as to the $1,000. 00 to

be paid to Bruno Agostino that on or aboul the first

day of January, 1926, and within the thirty days

thereafter provided in the contract before for-

feiture could be claimed the Alaska Matanuska

Coal Company deposited $1,000.00 in the First Na-

tional Bank of Anchorage, Alaska, to the credit of

Bruno Agostino. The contract contained a pro-

vision that

"All payments to be made hereunder to the

party of the tirst part may be made by deposit-

ing the same in the Firsl National Bank, An-

chorage, Alaska, to the credit of the firsl party,

and the party of the firsl part hereby appoints

said bank as his agenl to receive and to receipt

for same."

The deposits provided in the contrad constituted
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a full compliance with the Alaska Matanuska Coal

Company's obligation.

There is evidence that Bruno Agostino refused

to receive the money because he did not know from

whom it came, and some nineteen days after it was

deposited, the First National Bank, with whom it

was deposited, returned it to the Alaska Matanuska

Coal Company. Under the terms of the contract

quoted above, the bank was Bruno Agostino 's

agent to receive that payment and the evidence

leaves no doubt that the bank knew that the pay-

ment was made by the Alaska Matanuska Coal

Company under the contract, and no forfeiture

can be granted because Bruno Agostino 's agent,

for some reason, returned that money to the Alaska

Matanuska Coal Company.

Bruno Agostino also claims as a breach of the

contract entitled him to forfeiture that the Alaska

Matanuska Company never paid to certain persons

who performed labor upon Unit No. 1, the ten thou-

sand dollars which he claims the contract required

it to pay. The Alaska Matanuska Coal Company
admits that it did not make the payment and denies

that the contract required it to unless Bruno Agos-

tino delivered to it possession of Unit No. 1. [227

—116]

The attorney for Bruno Agostino earnestly urges

upon the Court that this payment of ten thousand

dollars wTas a condition precedent and that it was

to be paid by the Alaska Matanuska Coal Company
before Bruno Agostino was required to deliver
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possession. I cannot so read the contract. Its

provisions in respect to that payment arc:

"It is further agreed, however, that if the

said party of the first part shall n<>t he able

to deliver, free and undisputed possession of

said property to said party of tin- second part,

on or before September 2, 1925, then and in

that event the said party of the second part

shall not be obliged by reason of anything

herein contained to pay or discharge any of

said labor claims or to make any payments of

any kind or nature thereon, and the provisions

hereof as to the payments of said labor claims

shall be null and void, but otherwise, the con-

tract shall remain in full force and effect, nor

shall the party of the second part in any event

be obliged to pay the sum of $10,000.00 on

said labor claims.

"

These provisions are plain and easily understood.

They leave no opportunity for judicial construc-

tion, and I hold that Bruno Agostino cannot claim

any forfeiture by reason of the failure to pay said

ten thousand dollars. The remaining reason which

Bruno Agostino urges for the forfeiture of such

rights as the Alaska Matanuska Coal Company

gained by reason of his assignment is that on or

about the 18th day of dune, L925, Bruno Agostino

made and delivered to Bartley Howard, as vie-

president and general manager of the Alaska Mata-

nuska Company and for its benefit, a power

of attorney authorizing Hartley Howard as the
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representative of the plaintiff company to do any-

thing and everything required to be done by said

Bruno Agostino in his contract with the Alaska

Matanuska Coal Company, and Bruno Agostino

claims that he thereby shifted all the burden upon

the shoulders of the Alaska Matanuska Coal Com-

pany and that the only thing remaining for him to

do was to receive money.

Nowhere in the power of attorney (which was

introduced in evidence) does it appear that it was

given to Bartley Howard in any other than his

individual capacity and nowhere does it [228

—

117] appear in the proofs or otherwise that the

Alaska Matanuska Company agreed to relieve

Bruno Agostino of any of his obligations under the

contract. The contract called for him on his part

to execute any such instrument

"as may be necessary to fully and effectually

assign said lease and all his rights therein

and thereunder unto the said party of the sec-

ond part."

The power of attorney to Bartley Howard was

undoubtedly executed under that provision and was

never intended to change any of the obligations of

the parties to the original contract.

For these reasons it appears that the affirmative

answer and or cross-bill of Bruno Agostino, wherein

he claims forfeiture against the Alaska Matanuska

Company must be dismissed for lack of equity and

because no ground for forfeiture appear. This

will be without prejudice to any action Bruno
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Agostino may bring against the Alaska Matanuska

Coal Company to recover any amount that may

became due under the contract.

It is contended on the part of Bruno Agostino

that the Court never had any jurisdiction to ap-

point a receiver, and therefore he, Bruno Agostino,

is entitled to all the funds in the receiver's hands

except possibly the actual expenses of operating

the mine. Bruno Agostino is not in position to

raise that question since he has sold to the Alaska

Matanuska Coal Company all of his interest in

the property and the Alaska Matanuska Coal Com-

pany is not making any claims against the funds in

the hands of the receiver or questioning the legality

of his appointment. Bruno Agostino also claims

that by their failure to keep the provisions of the

contract with him, the members of the Premier

Coal Mining Company forfeited all their rights in

Unit No. 1. If any such forfeiture occurred it

inures to the benefit of the Alaska Matanuska Coal

Company and whether such forfeiture has occurred

will be considered in relation to the claim of the

Premier Coal Mining Company against the receiver

and the Alaska Matanuska. [229—118]

Henry DeJohn, S. L. Ruath, Frank Colobuffalo

and Adam Colonello as copartners, doing business

under the firm name of Premier Coal Mining Com-
pany,—by which name they will hereafter be re-

ferred to in this opinion—claims:

First: That they are entitled to have the posses-

sion of Unit No. 1 restored to them by the re-

ceiver merely because it was taken from them.
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I think this position was not seriously urged on

the part of or by their counsel and there seems to

be ample authority for returning property taken

into custody by a receiver to the rightful owner

regardless of its possession at the time it was

taken (Wiswall vs. Sampson, 14 How. 52 ; 55 U. S.

57; Booth vs. Clark, 17 How. 322; Union Trust

Company vs. Illinois Midland Co., 117 U. S. 437;

Porter vs. Sabin, 149 U. S. 475).

Second: That Bruno Agostino held four-fifths

interest in his lease to Unit No. 1 in trust for them,

and the Alaska Matanuska Coal Company took

the assignment of the lease charged with that trust.

In support of their position they have offered

proof of the formation of the B. A. Moose Creek

Coal Company, wThich included them and Bruno

Agostino and existed prior to the formation of the

Premier Coal Mining Company and the transaction

of October 31st, 1923, between them and Bruno

Agostino. The offer of the partnership agreement

forming the B. A. Moose Creek Coal Company

was refused but evidence was received showing

that after the formation of that company they did

certain work in opening up the coal mining and

advanced certain sums of money in opening it up.

For several reasons I think that no resulting trust

can be held to arise from those transactions prior

to October 31st, 1923. The B. A. Moose Creek

Coal Company seems to have been a partnership

composed not only of the members of the Premier

[230—119] Coal Mining Company, but at least one

other, and it appears from the various documents
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executed on the 31st day of October, 1923, that all

the rights of all the parties interested in the opera-

tion of Unit No. 1 before that time had then been

settled and adjusted and new arrangements were

then entered into.

The agreement between Bruno Agostino and

Henry DeJohn is in writing and introduced

in evidence. It is claimed on behalf of the

Premier partnership that that agreement cre-

ated an express trust, or, perhaps, recognized and

acknowledged an express trust by which Bruno

Agostino held four-fifths of his lease to Unit No. 1

for the members of the Premier partnership. The

partnership does not deny that Bruno Agostino

retained a one-fifth interest in the lease and that

the Alaska Matanuska Coal Company may be en-

titled to that fifth interest, but they strenuously

claim that the Alaska Matanuska Coal Company
took the lease from Bruno Agostino with full notice

of the trust relationship which they claim existed

between them and Bruno Agostino and received

its lease of February 19, 1927, from the Govern-

ment charged wTith that trust.

The proofs fail to sustain the allegations of ac-

tual knowledge on the part of the Alaska Mata-

nuska Coal Company although it is conceded and

the proof shows that the agreement of October 31st,

1923, was in writing and was of record in the office

of the recorder of the recording district in which

the ground known as Unit No. 1 is situated. Bui

the proof does show beyond a doubt that Han ley

Howard, as vice-president of the Alaska Mata-
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nuska Coal Company, had actual knowledge of the

appointment of a receiver when, on behalf of the

Alaska Matanuska Coal Company he made the

optional agreement for the purchase of Bruno

Agostino's rights, and that the receiver was then

in possession of Unit No. 1, in an action against

the Premier Coal Mining Company. Therefore the

Alaska Matanuska Company had such notice of

the possession [231—120] and rights of the mem-

bers of the Premier Coal Mining Company as

required the Alaska Matanuska Coal Company to

make investigation and find out how they held, and

I shall hold that they were put on guard, charged

with a duty of investigating, and cannot now claim

that they had no notice of the trust relation, if such

relation existed.

The Alaska Matanuska Coal Company urges that

no trust could be created in favor of S. L. Ruath,

Prank Colobuffalo and Adam Colonello, because

they were not citizens of the United States. The

Act of Congress approved October 20th, 1914, called

the "Coal Leasing Act," provides that no lease

can be made to persons not citizens of the United

States, and counsel for the Alaska Matanuska Coal

Company contends that the rule of " office found"

applied in Manuel vs. Wolff, 152 U. S. 505, and

DeHon vs. Isaacs, 11th Fed., Second, 943, has no

application here because in this instance there is

a deliberate plan or conspiracy to evade the provi-

sions of the Coal Leasing Act relative to citizens

by taking title in a citizen for a person not a citi-

zen, that is, in the first place, by having Bruno



Alaska Matanuslca Coal Company et al. 293

Agostino, a citizen, take the lease, and in the second

place by having the agreement of 1923 made be-

tween Bruno Agostino and Henry DeJohn, who is

not shown not to have been a citizen ; and he claims

that the Court should follow the rule laid down

in 26 Ruling Case Law, Sec. 57, at page 1214, and

39 Cyc. 1061, and cases there cited.

I do not find it necessary to decide whether there

was a deliberate plan to evade the law or not since

under the view I take of the situation, that question

becomes immaterial. However, I may say that

from the nature of the transactions and from the

number and kind of documents executed on October

31, there seems to be a strong suggestion that it was

the purpose of the transacting parties in those

documents to evade that provision of the law. [232

—121]

All that has been said regarding the effect of the

noncitizenship of some of the parties to this action

may also be applied to the contention of the Alaska

Matanuska Coal Company that the October 31st

contract between Bruno Agostino and Henry De-

John was in fact an attempt to evade provisions

against assigning any part of the lease without the

consent of the United States and therefore void,

since the lease itself provides that it cannot be

assigned without the consent of the United States.

This brings us to the main contention as to

whether the October 31st agreement betwreen Bruno

Agostino and Henry DeJohn should be construed

as a trust agreement. The agreement itself re-

cites its purpose as follows:
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"This contract is entered into for the pur-

pose of operating said Unit No. 1 and such

other coal lands as may hereafter be added

thereto under the lease or leases of Bruno

Agostino hereinabove referred to, and for the

purpose of carrying out the contract entered

into by said Bruno Agostino with the Alaska

Engineering Commission above mentioned, sub-

ject to the acceptance and approval of said

commission, and for the purpose of mining

and disposing of such other coal as said mine

can reasonably and conveniently produce."

It also recites:

' 'Upon the execution hereof he (Bruno Agos-

tino) has delivered over to the party of the

second part (Henry DeJohn) the possession

of Unit No. 1, the buildings and improvements

thereon and the machinery, tools and equip-

ment used in connection therewith pursuant to

the purposes of this lease,"

And "That upon a breach of this contract by

him (DeJohn), and upon notice thereof in

writing given by the party of the first part

(Agostino) that he will within thirty days after

receipt of such notice deliver over the posses-

sion of said Unit No. 1 and of said improve-

ments and personal property and of all other

property which shall come within the provi-

sions of this contract by reason of action of

party of the first part peaceably and quietly

and without process of law."
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And, "he will at his own sole charge and ex-

pense mine and develop the coal lands covered

by said Unit No. 1, etc." And, [23:3—122]

"he will protect said party of the first part

from all claims and demands whatsoever on

account of such mining operations.

"

None of these provisions indicate the existence

of any trust relation.

This contract also provides that out of the output

of the mine he (Henry DeJohn) shall pay: First:

Charges due the United States; Second: Operating

expenses; Third: "All moneys advanced by the part-

ner of the B. A. Moose Creek Coal Company to said

company during the term of said partnership re-

maining unpaid," reciting amounts; Fourth: "All

unpaid wages due from B. A. Moose Creek Coal

Company to said partners in the following

amounts," reciting amounts.

And the contract further recites that,

"That said Bruno Agostino, Henry DeJohn

and S. L. Ruath have advanced the sum of

$4,400.00 which has been deposited with the

Secretary of the Interior as a bond to protect

said lease to Unit No. 1 and the other lease ap-

plied for by Serial 05531,"

and that Henry DeJohn shall be entitled to said

bond and the money returned thereon and shall

credit the same to himself, Bruno Agostino and

S. L. Ruath in designated sums. Bruno Agostino,

on his part, has reserved to himself a one-fifth part
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of the coal mined from said lease after these various

charges and sums have been paid.

These provisions for the return to the B. A.

Moose Creek Coal Company partnership of moneys

advanced by them and wages earned by them pro-

vides for the payment of all money advanced and

all labor performed upon which the members of the

Premier Coal Mining Company based their claims

for a resulting trust, and seem to me to preclude

any valid claim that the advance of those sums

and the performance of labor should be the founda-

tion for a resulting trust.

The only provision in their contract which could

possibly be construed as creating or acknowledging

a trust relation is the following recital: [234—123]

"That under the provisions of the contract

dated December 8th, 1921, between Bruno Agos-

tino, Henry DeJohn, S. L. Ruath, Frank Colo-

buffalo and Adam Colonello, creating a part-

nership for the mining of coal from said Unit

No. 1, each of said parties last above mentioned

became entitled to and received a one-fifth

(1/5) interest in all machinery, tools, equip-

ment and personal property now upon said

Unit, and used in connection therewith except

such property as has been rented from the

Alaska Engineering Commission, and by rea-

son of said contract, and the money expended

and the labor performed by each of said par-

ties last mentioned, except Bruno Agostino,

which money and labor has not been reim-
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bursed or paid, each of said parlies last men-

tioned, oilier than said Bruno Agostino, to have

a one-fifth equitable interest in said Unit, sub-

ject to the provisions of the Act of October

14th, 1920, providing for the leasing of coal

lands in Alaska."

And this recital is followed by:

"It is mutually agreed by and between the

parties hereto that the partnership for the

mining of coal created by said contract of De-

cember 8th, 1921, under the firm name of B. A.

Moose Creek Coal Company, is hereby dis-

solved, that an accounting between said part-

ners has been had, and the rights of said part-

ners as between themselves, are represented

in this contract."

A declaration of trust must employ language

which shows unequivocally an intention on the part

of the trustee to declare a trust in himself (Pome-

roy's Equity Jurisprudence, sec. 997, p. 2192). And
it is well settled that the parties to any trust may
themselves cancel the trust and by mutual agree-

ment create a new relation (26 R. C. L. 1211). I

do not think that there ever was either a resulting

trust or an expressed trust existing in favor of the

members of the Premier Coal Mining Company as

c(sfni que trust, whereby Bruno Agostino held

the lease to Unit No. 1 or any part thereof, in trust

for them, but if any such relation ever did exist it

was cancelled on or before October 31, 1923, and a

new relation was entered into in the nature of a
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subletting to Henry DeJohn of the ground known

as Unit No. 1. The agreement entered into on that

date must be construed it seems to me as either a

subletting or a working agreement and cannot be

construed as creating a trust relation. Therefore

the Alaska Matanuska Company did not take as

trustee charged with a trust in favor of the members

of the premier Coal Mining Company or [235

—

124] either of them.

It is the contention of Bruno Agostino that Henry

DeJohn, by his violations of the provisions on his

part to be kept and performed, forfeited all his

rights under the contract of October 31st, and proof

was introduced that Henry De John did not pay

his employees as provided in the lease from the

United States to Bruno Agostino and in other ways

did not keep the provisions of said lease, which,

under his agreement with Bruno Agostino he was

required to do. It does not seem necessary to dis-

cuss this phase of the case in view of my opinion

as to the effect and purpose of the October 31st

agreement, but it may not be amiss to say in this

opinion that the evidence conclusively shows that

Henry DeJohn was not able to and did not perform

the conditions imposed upon him by his agreement

with Bruno Agostino in that he did not pay his

employees every two weeks as provided in the lease,

and he did not "at his own charge and expense mine

and develop the coal lands covered by said Unit No.

1," and he did not protect Bruno Agostino from all

claims and demands whatsoever on account of such

mining operations, "and the proof shows that he
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acknowledged himself insolvent and unable to con-

tinue to mine said property, both at the time he

entered into his agreement with Emil Zulbert and

when he applied for a receiver.

For these reasons it appears that the affirmative

answer of Henry DeJohn, S. L. Ruath, Frank Colo-

buffalo and Adam Colonello, as copartners doing

business under the firm name of the Premier Coal

Mining Company, must be dismissed. This will be

without prejudice to any action they may have

against Bruno Agostino arising out of their trans-

actions with relation to the possession or operation

on Unit No. 1, or that Bruno Agostino may have

against them. [236—125]

It appears from the proof that on February 19th,

1927, the Government of the United States entered

into a lease with the Alaska Matanuska Coal Com-

pany, a corporation, leasing to them Unit No. 1,

the possession of which was then in the receiver of

this court, and that their prayer that the receiver

deliver possession of the property to them should

be granted, and findings will be prepared and judg-

ment drawn to that effect, in accordance with this

opinion.

Certain personal property belonging to the Pre-

mier partnership or its members was upon said

Unit No. 1 and used in the operation thereof when

the receiver took possession. The receiver is hereb}^

directed to ascertain and report to the Court the

description of such personal property as is still

upon the Unit and which may be removed without

violation of the provisions of Section Five of Article
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Seven of the consolidated lease of February 19th,

1927, from the United States of America to the

Alaska Matanuska Coal Company, and such prop-

erty will be returned by the receiver to Henry

DeJohn for himself and partners and for a reason-

able time after the delivery of the Unit to the

Alaska Matanuska Coal Company, the receiver

shall retain the right to enter upon said Unit and

remove such property therefrom for the purpose

of carrying out this provision of the judgment.

Each party hereto shall bear its own costs.

Dated this 11th day of March, 1929.

E. COKE HILL,

District Judge. [237—126]

AND THEREAFTER, on the 18th day of March,

1929, the Court made his findings of fact and con-

clusions of la

w

T
, and signed the judgment in the cause.

That said findings of fact and conclusions of law

are as follows: (Omitting the caption.)

FINDINGS AND CONCLUSIONS.

On January 21st, 1929, the above-entitled action

came regularly on for trial before the court without

a jury, the Hon. E. Coke Hill, District Judge, pre-

siding; the plaintiff, Alaska Matanuska Coal Com-

pany, a corporation, being represented by L. V.

Ray, Esq., its attorney; the defendant A. H. Mc-

Donald and E. R. Tarwater being represented by

their attorney, Harry F. Morton, Esq.; the defend-

ant < Henry DeJohn, S. L. Ruath being represented

by their attorney, J. L. Waller, Esq.; the defend-

ant Adam Colonello and Frank Colobuffalo being
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represented by their attorney Jas. S. Truitt, Esq.

;

the defendant Bruno Agostino being represented by

his attorney, Arthur Thompson, Esq.; and witnesses

having been examined and evidence introduced on

behalf of the plaintiff and each of the defendants

and argument of counsel having been heard and the

Court being fully advised in the premises, makes

the following findings of fact and conclusions of

law:

FINDINGS OF FACT.

L.

The paZintiff, Alaska Matanuska Coal Company,

is a corporation organized and existing under and

by virtue of the laws of the Territory of Alaska,

authorized to do and doing business within said

territory and the Third Judicial Division thereof,

and having its office and principal place of business

at Anchorage, in said division and territory.

[238—127]

2.

Plaintiff corporation has performed and done all

the matters and things required of it by the laws of

the Territory of Alaska, and as such corporation

has paid its license to the said territory, including

the annual license tax last due.

3.

On the 21st day of March, 1927, at Valdez, Alaska,

on application therefor made by the plaintiff, the

above-entitled court made and entered its order

granting leave to said plaintiff to commence and

file tins action against the defendant as receiver
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of this court, and thereafter and on the 16th day

of February, 198 1928, at Anchorage, Alaska, the

above-entitled court made an order directing plain-

tiff to bring into court as additional defendants,

Henry DeJohn, Adam Colonello, Frank Colobuffalo,

S. L. Ruath and Bruno Agostino.

4.

On May 15th, 1922, under the provisions of the

Act of Congress approved October 20th, 1914, the

Unoted States, issued to defendant Bruno Agos-

tino a lease for the term of fifty years, to certain

coal lands situated on Moose Creek in the Mata-

nuska Coal Field, Territory of Alaska, and known

as Unit No. 1, which said Unit No. 1, is otherwise

described as the Southeast quarter of Section 28

and the Southwest quarter of Section 27 in Town-

ship 19 North, Range 2 East, Seward Meridian,

and is the land for the possession of which plaintiff

brought this action.

5.

In order to enable Bruno Agostino to obtain said

lease and comply with the conditions thereof, de-

fendants Henry DeJohn and S. L. Ruath, con-

tributed approximately one thousand dollars each

to the said Bruno Agostino, and with Frank Colo-

buffalo and Adam Colonello formed a mining part-

nership with Bruno Agostino and another, to oper-

ate, explore and mine the lands under said lease,

\vlii<-h said partnership was known as the B. A.

Moose Creek Coal Company, and said partnership

entered into j><>ssession [239—128] of said Unit
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No. 1 and mined and operated the same up to a

short time prior to the 30th day of October, 1923.

Shortly before the 30th day of October, 1923, the

said B. A. Moose Creek Coal Company by mutual

agreement dissolved that partnership, settled its

affairs, had an accounting between said partners

and agreed that the rights of said partnership as

between themselves should be represented in said

contract dated October 30th, 1923, and executed

October 31st, 1923, between Bruno Agostino as first

party and Henry DeJohn as second party.

6.

That the defendants Henry DeJohn, S. L. Ruatli,

Frank Colobuffalo and Adam Colonello are, and

ever since the 31st day of October, 1923, have been

mining partners doing business under the firm name

and style of Premier Coal Mining Company, under

a written agreement of partnership dated the 31st

day of October, 1923; that said partnership was

formed for the purpose of mining, transporting

and selling coal from said Unit No. 1, under and

by virtue of an agreement entered into on the 31st

day of October, 1923, between Bruno Agostino and

Henry DeJohn.

7.

On the 31st day of October, 1923, S. L. Ruath

and Adam Colonello were not and they are not

]i«»w citizens of the United States, and on said date

Prank Colobuffalo was not a citizen of the United

States, but was admitted to citizenship on the 4th

day of August, 1925.
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8.

In the month of October, 1926, proceedings were

had in the Commissioner's Court, Territory of

Alaska, Third Division, Anchorage Precinct, at

Anchorage, wherein said court had jurisdiction of

the person and property of the defendant Adam
Colonello and wherein said Adam Colonello was

charged with being an insane person and was ad-

judged insane, and on October 11th, 1926, [240

—

129] Joseph Reno was duly appointed by said

court guardian of the person and estate of said

Adam Colonello and on said date said Joseph Reno

duly qualified as such guardian and letters of

guardianship were, on said date, duly issued to

said Joseph Reno and Joseph Reno ever since has

been and now is the guardian of the person and

estate of Adam Colonello.

9.

Prior to June 12th, 1925, the defendants Henry

DeJohn, S. L. Ruath, Frank Colobuffalo and Adam
Colonello, at their own cost and expense, placed

upon said Unit No. 1, certain mining machinery,

tools and equipment and are the owners thereof.

10.

On October 31st, 1923, Bruno Agostino as first pari y

,

and Henry DeJohn as second party, for the pur-

pose of operating said Unit No. 1, made and exe-

cuted an agreement, a certified copy of which was

introduced in evidence in this case as Bruno Agos-

tino's Exhibit Number Six, wherein Henry DeJohn
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assumed and agreed to pay certain debts including

all money advanced by the partners of said B. A.

Moose Creek Coal Company, a provision was made
for the payment of all unpaid wages due from said

B. A. Moose Creek Coal Company to the members
thereof, and provision was made for the return to

Henry DeJohn and S. L. Ruath of the one thou-

sand dollars each which they had advanced to the

said Bruno Agostino as found in paragraph 5 of

these findings; and said Henry DeJohn further

agreed that at his own sole charge and expense he

would mine and develop the coal lands covered by

said Unit No. 1 in such manner as to satisfy the

requirements of the lease issued May 15th, 1922,

by the United States to Bruno Agostino to said

Unit No. 1, and to satisfy the rules and regulations

prescribed by the Secretary of the Interior for min-

ing such unit. Henry DeJohn further agreed that

he would protect said Bruno Agostino from all

claims and demands [241—130] whatsoever on

account of such mining operations, and that upon a

breach of said contract by him and upon notice

thereof in writing given by the party of the first

part he would, within thirty days after the receipt

of such notice, deliver over to the party of the first

part, the possession of said Unit No. 1, quietly and

peaceably and without process of law; and on the

said 31st day of October, 1923, Henry DeJohn took

possession of said Unit No. 1 under his contract

with Bruno Agostino, and thereafter and until the

12th day of June, 1925, said Henry DeJohn and the

other members of the Premier Coal Mining Com-
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pany continued in possession of said Unit No. 1

and operated and mined the same until some time in

April, 1925, when they entered into an arrangement

with Emil Zulbert, whereby they allowed Emil Zul-

bert to operate said Unit and mine coal therefrom.

Said agreement of October 31st, 1923, between

Bruno Agostino and Henry DeJohn was in writing,

and on November 3d, 1923, was filed for record

and was recorded in the office of the Recorder for

Anchorage Precinct, Territory of Alaska.

11.

Henry DeJohn failed to perform the agreements

made by him wTith Bruno Agostino for the mining

of said Unit No. 1 as set forth in said agreement

of the 31st of October, 1923, in this: That he did

not pay his employees at least twice each month in

lawful money of the United States, or at all; that

he did not at his own charge and expense mine and

develop the coal lands covered by said Unit No. 1;

that he did not protect said party of the first part

from all claims and demands whatsoever on account

of such mining operations; that on the 12th day of

June, 1925, he was insolvent and joined in an appli-

cation for the appointment of a receiver to operate

said Unit No. 1; and abandoned the possession of

said unit. [242—131]

By said acts Henry DeJohn and the members of

the Premier Coal Mining Company have forfeited

all their rights to the possession of said Unit No. 1.

12.

Shortly prior to the 12th day of June, 1925, in the
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above-entitled court, Paciffico Bizarri and Wesley

Adams each brought suit against Henry DeJohn,

S. L. Ruath, Frank Colobuffalo and Adam Colo-

nello, doing business under the firm name and style

of Premier Coal Mining Company, to collect for

said plaintiffs and their assignors over ten thousand

dollars alleged to be due them as wages for labor on

Unit No. 1. Judgments on these actions were ob-

tained by consent and on the 12th day of June, 1925,

the judgment creditors and the defendants Henry

DeJohn, S. L. Ruath, Frank Colobuffalo and Adam
Colonello joined in an application to the above-

entitled court to appoint a receiver to operate and

mine said Unit No. 1 and on said day in pursuance

of their application, E. L. Bedell was appointed by

the above-entitled court receiver of said Unit No. 1

to operate and mine coal from said Unit No. 1.

Said receiver thereupon took possession of said

Unit No. 1 and he continued in possession of and

mining and operating Unit No. 1 until on or about

the 5th day of November, 1925, when E. L. Bedell

resigned as receiver and A. H. McDonald was ap-

pointed his successor, qualified as such receiver and

took possession of said Unit No. 1 and continued

to mine and operate the same until about the month

of March, 1928, when said defendant A. H. Mc-

Donald resigned as such receiver and defendant

herein, E. R. Tarwater was appointed by the above-

entitled court to succeed said defendant A. H. Mc-

Donald as such receiver. Said defendant E. R. Tar-

water thereupon duly qualified as such receiver and

took possession of said Unit No. 1 and continued
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to mine and operate the same under the directions

of said court and is now in possession of said Unit

No. 1 as such receiver. [243—132]

13.

On the 13th day of June, 1925, and after the ap-

pointment of E. L. Bedell as receiver and after

he had so taken possession of said Unit No. 1, the

defendant Bruno Agostino, for a valuable consid-

eration, in writing assigned to the Alaska Matan-

uska Coal Company, the plaintiff in this action,

that certain coal mining lease issued to him by the

United States Government, under date of Mav the

5th, 1922, covering the coal mining property herein

described and known as Unit No. 1, and entered

into a written agreement with said plaintiff, a true

copy of which is set forth as Exhibit "A" in the

answer of Bruno Agostino herein, and thereafter

the said United States Government, acting by its

Secretary of the Interior, approved said assign-

ment and at the joint request of Bruno Agostino

and the plaintiff herein, and on the 19th day of

February, 1927, under and pursuant to the Act of

Congress approved October 20th, 1914, entitled "An
Act to provide for the leasing of Coal Lands in the

Territory of Alaska, and for other purposes," made

and delivered to the said plaintiff, Alaska Matan-

uska Coal Company, a corporation, as lessee, lease,

including among other lands, the lands known as

Unit No. 1, a certified copy of which said lease

was introduced in evidence as Plaintiff's Exhibit

"B"; that said lease so entered into between the
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United States of America and the Alaska Matan-

uska Coal Company has not been cancelled, and

the same is now in full force and effect and the

defendant, Alaska Matanuska Coal Company is the

owner and holder thereof.

14.

At all times prior to June 13th, 1925, and after

October 31st, 1923, Bruno Agostino was the sole

owner of said lease, dated May 5th, 1922, from the

United States to Bruno Agostino, and subject to

the approval of the United States as lessor, entitled

to assign same and did not hold same as trustee for

Henry DeJohn [244—133] S. L. Ruath, Prank

Colobuffalo, Adam Colonello, or either of them,

either in whole or in part.

15.

The plaintiff, Alaska Matanuska Coal Company,

has kept and performed all of the acts and things

by it to be kept and performed under its agreement

with Bruno Agostino entered into on the 13th day

of June, 1925. The Alaska Matanuska Coal Com-

pany, on or before the first day of January, 1926

paid a certain judgment recovered by one Arthur

Frame against Bruno Agostino on the 12th day of

June, 1925, in cause No. C.^470 of said court for

the principal sum of $960.00, together with inter-

est thereon from January 1st, 1925, at the rate of

eight per cent per annum and costs of said action,

and filed in court a full release, satisfaction and

discharge of said judgment ; and paid to said Arthur

Frame one thousand dollars due to said Arthur
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Frame from the said Bruno Agostino, and deposited

to the credit of said Bruno Agostino in the First

National Bank of Anchorage, Alaska, the sum of

one thousand dollars, and all of said payments being

made as provided in its said contract with said

Bruno Agostino. Said plaintiff in this action has

not made any other payments provided in its said

contract with Bruno Agostino, for the reason that

said Bruno Agostino wholly failed to deliver posses-

sion of the said Unit No. 1 as provided in his said

agreement with plaintiff. Said agreement so en-

tered into between Bruno Agostino and the Alaska

Matanuska Coal Company has not been altered,

changed or modified in any respect since the same

was executed, by any power of attorney or other

instrument entered into between the parties or at

all and said agreement is still in full force and

effect. The Alaska Matanuska Coal Company has

exercised its option granted in said agreement to

purchase from Bruno Agostino, his said lease exe-

cuted May 5th, 1922, covering Unit No. 1. [245—

134]

On the said 13th day of June, 1925, when Bruno

Agostino executed said assignment of his lease to

Unit No. 1 to plaintiff herein, both Bruno Agostino

and plaintiff herein had full knowledge of the ap-

pointment of a receiver by this Court on the 12th

day of June, 1925, and the Alaska Matanuska Coal

Company took said assignment charged with full

notice of said receivership and that Henry DeJohn,

S. L. Ruath, Frank Colobuffalo and Adam Colo-

nello had been in possession of and operating said
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Unit No. 1, and by the exercise of reasonable dili-

gence could have learned the nature and source of

such claims as said Henry DeJohn, S. L. Ruath,

Frank Colobuffalo and Adam Colonello had in

and to said Unit No. L.

16.

That all the allegations of plaintiff's complaint

bringing in additional parties defendant as amended

at time of trial by striking out paragraphs thirteen

and fourteen, are true.

17.

Plaintiff corporation is within the class of cor-

porations entitled under the said act of Congress

approved October 20th, 1914, and the regulations

promulgated thereunder, to enter into and receive

such lease, and a majority of the stock in said plain-

tiff corporation is now, and was at all the times

since the formation of said corporation, owned and

held by citizens of the United States.

Dated this 18th day of March, 1929.

E. COKE HILL,

District Judge. [246—135]

From the foregoing findings of fact the Court

makes the following

CONCLUSIONS OF LAW.

1.

The plaintiff, Alaska Matanuska Coal Company,

a corporation is entitled to the possession of said

Unit No. 1, subject to the right of the receiver, E. R.

Tarwater, to enter thereon for the purpose of clos-
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ing the said receivership and removing personal

property therefrom.

2.

That the defendant Bruno Agostino has parted

with all his right and interest in said Unit No. 1

and has no right or interest therein, and the cross-

complaint of said Bruno Agostino against the

Alaska Matanuska Coal Company should be dis-

missed for lack of equity.

3.

That at all times prior to the 13th day of June,

1925, and after the 31st day of October, 1923, Bruno

Agostino was the lessee of the United States under

a lease dated May 5th, 1922, executed in accordance

with the Act of Congress, approved October 20th,

1914, entitled "An Act to Provide for the Leasing of

Coal Lands in the Territory of Alaska, and other

purposes," and leasing to said Bruno Agostino the

coal lands described in paragraph 3 of plaintiff's

complaint, and known as Unit No. 1, and said

Bruno Agostino did not hold the same as trustee

for Henry DeJohn, S. L. Ruath, Frank Colobuffalo,

Adam Colonello or any other person, in part or at

all.

4.

That the defendants Henry DeJohn, S. L. Ruath,

Frank Colobuffalo, Adam Colonello and Joseph

Reno as guardian of Adam Colonello, [247—136]

have no interest in said Unit No. 1 except the right

to certain personal property thereon and that the

cross-complaint and affirmative defenses of said
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defendants and each of them should be dismissed

for lack of equity.

5.

That said defendants, Henry DeJohn, S. L.

Ruath, Frank Colobuffalo and Adam Colonello, and

Joseph Reno, as guardian of said Adam Colonello,

are entitled to the possession of that certain per-

sonal property which they placed upon said Unit

No. 1 prior to the appointment of said receiver and

which can be removed under the provisions of Sec-

tion Five of Article Seven of the mining lease made

under the Act of October 20th, 1914 from the United

States as lessor to Alaska Matanuska Coal Com-

pany, a corporation, as assignee of Bruno Agostino,

which lease was executed February 19th, 1927, and

the said receiver should be directed to return said

personal property to said defendants and should re-

tain the right of access to said Unit No. 1 for

the purpose of ascertaining an exact description of

said property and removing said property from

said Unit No. 1 for the purpose of delivery to said

defendants.

Done this 18th day of March, 1929.

E. COKE HILL,
District Judge. [248—137]

To which, on the tenth day of April, 1929, these

defendants, Henry DeJohn, S. L. Ruath, Frank

Colobuffalo and Adam Colonello, by and through

their attorneys, made and filed the following ex-

ceptions :

1. These additional defendants except to para-
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graph 7 of the Court's findings and the whole

thereof on the following grounds:

That the rule in this case is in nowise different

from that which prevails and has prevailed from

time immemorial as to the necessity of " office

found" in order to bar an alien from ever locating

a mine; therefore the fact that one or more of the

said defendants were on October 31, 1923, aliens

would not prohibit them from entering into a work-

ing agreement for mining purposes or from burden-

ing such mine with a working contract.

2. These additional defendants except to find-

ing No. 9 on the ground that such finding does not

include the word buildings among the property de-

scribed therein ; that the omission of said word was

error inasmuch as there was evidence produced

at the trial that these additional defendants erected

buildings on said unit at their own cost.

3. That these additional defendants except to

that part of finding No. 10 contained between lines

6 and 13 inclusive, on page 6 of said findings, read-

ing as follows:

"Said Henry DeJohn and other members of

the Premier Coal Mining Company continued

in possession of said Unit No. 1 and operated

and mined the same until sometime in April,

1925, when they entered into an arrangement

with Emil Zulbert whereby they allowed Emil

Zulbert to operate said Unit and mine coal

therefrom,"
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Implying that during the month of April, 1925,

these additional defendants abandoned the posses-

sion of said Unit No. 1 to said Emil Zulbert,

whereas, the evidence shows that said additional de-

fendants, while permitting Emil Zulbert to mine

coal on said unit [249—138] retained possession

thereof.

4. These additional defendants except to finding

No. 11 and the whole thereof on the ground that

none of the parties to the above-entitled cause was,

at any time, in a position to complain of the defaults

of these additional defendants, or of Henry DeJohn,

if any, except Bruno Agostiow, and he, the said

Bruno Agostino, estopped himself from complain-

ing by disposing of all of his right to receive de-

livery of said unit from Henry DeJohn on default

and demand, as provided in the contract of October

31, 1923.

5. And these additional defendants especially ex-

cept to the last two lines of finding 11 (page 6 of

said finding) on the ground that said two lines

amount to a conclusion of law which is not sustained

by the evidence in the case.

6. And these additional defendants likewise ex-

cept to the last three lines of said finding No. 11

(page seven, findings) reading as follows:

"By said acts Henry DeJohn and the mem-
bers of the Premier Coal Mining Company have

forfeited all their rights to the possession of

Unit No. 1."

On the ground that said lines constitute a conclu-

sion not deducible from the evidence in the case.
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7. And these additional defendants except to

finding No. 14 and the whole thereof for the reason

that neither said finding or any part thereof is sus-

tained by the evidence.

8. These additional defendants further except

to the last four lines of conclusion No. 3, reading as

follows

:

"And said Bruno Agostino did not hold the

same (Unit No. 1) as trustee for Henry De-

John, S. L. Ruath, Frank Colobuffalo, Adam
Colonello, or any other person, in part or at all."

On the ground that said conclusion is not sus-

tained by the evidence.

9. These additional defendants further except

to conclusion No. 4 and the whole there of the

reason that said conclusion is [250—139] not sus-

tained nor warranted by the evidence.

10. And these additional defendants further ex-

cept to the judgment and the whole thereof as filed

in said cause on the ground that the same is not

sustained by and is contrary to the evidence.

(Signed) J. L. WALLER and

JAS. S. TRUITT,
Attorneys for Henry DeJohn, S. L. Ruath, Frank

Colobuffalo and Adam Colonello. [251—140]
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[Title of Court and Cause.]

EXCEPTIONS TO FINDINGS OF FACT AND
CONCLUSIONS OF LAW AND THE
RULINGS OF THE COURT AT TIME OF
TRIAL.

Comes now the defendant Bruno Agostino by his

attorney Arthur G. Thompson, in the above-entitled

cause, and objects and excepts to the findings of fact

and conclusions of law made and entered by said

Court on the 30th day of March, 1929, as follows

:

EXCEPTIONS TO FINDINGS OF FACT.

1. Defendant objects and excepts to findings of

fact number 2 wherein the Court finds that plain-

tiff has paid its license tax. Plaintiff "has paid its

license to the said Territory including the annual

license tax last due." For the reason that proof

of the payment of the annual license tax last due

are jurisdictional and that the proof of payment

offered by plaintiff was a telegram from the Secre-

tary of the Territory of Alaska and was not com-

petent proof of such fact.

2. The defendant object- and excepts to the find-

ings of fact number {
.) for the reason that said

finding does not include defendant as owner of a

one-fifth interest in the "mining machinery and

tools and equipment" mentioned and referred to in

[252—1.41] said finding which said ownership is

provided for in the contract between said defendant
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and Henry DeJohn dated the 31st day of October,

1923.

3. Defendant objects and excepts to finding

number 13 as to the first line of said finding on page

number 9 wherein the Court finds that the Alaska

Matanuska Coal Company is the owner of the lease

therein referred to for the reason that the same is

a conclusion of law and is not supported by the

evidence.

4. Defendant objects and excepts to finding num-

ber 15 and particularly that part of the finding

wherein the Court finds that plaintiff "has kept and

performed all the acts by it to be kept and per-

formed under its agreement by Bruno Agostino

entered into the 13th day of June, 1925, for the

reason that the same is not supported by the evi-

dence. Also that portion of the finding beginning

on line 22 wherein the Court finds that plaintiff

'

'filed in court a full release, satisfaction and dis-

charge of judgment, for the reason that there was

no evidence to support such finding. Also that por-

tion of said finding beginning on line 23 wherein

the Court finds that plaintiff "paid to said Arthur

Frame $1000.00 due to the said Arthur Frame from

said Bruno Agostino," for the reason that the same

is not supported by the evidence. Also that portion

of the said finding beginning on line 25 wherein the

Court finds that plaintiff " deposited to the credit of

Bruno Agostino in the First National Bank of An-

chorage, Alaska, the sum of $1000.00," for the

reason that the same is not supported by the evi-
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donee, the evidence being thai plaintiff retained a

control of said $1000.00 and within a few days after

depositing the same in said bank withdrew the same.

Also that portion of said finding beginning on line

27 wherein the Court finds that all of the above-

mentioned payments were "made as provided in

said contract with Bruno Agostino"; also that por-

tion of [253—142] said finding beginning on line

29 wherein the Court finds that plaintiff has not

made any other payments under its contract with

Bruno Agostino, for the reason that the said Bruno

Agostino failed to deliver possession of Unit 1 as

provided in "his said agreement with plaintiffs,"

for the reason that said finding is not supported

by the evidence, the evidence being that plaintiff

waived further performance on the part of Bruno

Agostino by demanding and accepting from said

Bruno Agostino a power of Attorney authorizing

plaintiff to recover possession of said Unit in its

own behalf and acted upon said power of attorney.

Also that portion of said finding on line 4 on page

10 which the Court finds that said contract therein

referred to has not been "altered, changed or modi-

fied" by said power of attorney, for the reason that

the same is not supported by the evidence.

5. Defendant objects and excepts to finding num-

ber 16 for the reason that the same is a conclusion of

lawT and is not supported by the evidence.

CONCLUSIONS OF LAW.

1. Defendant objects and excepts to conclusion

of law number 1 for the reason that the finding of
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fact on which said conclusion is based are not sup-

ported by the evidence.

2. Defendant objects and excepts to conclusion

of law number 2 for the reason that the finding of

fact upon which the finding conclusions are based

are not supported by the evidence.

3. Defendant objects and excepts to conclusion

number 5 for the reason that said conclusion fails

to recognize the right of Bruno Agostino to a one-

fifth interest in "that certain personal property"

upon said lease and the findings of fact upon which

said conclusions are based are not supported by

the evidence.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino. [254—143]

I hereby certify that I am the attorney for Bruno

Agostino, that I prepared the foregoing exceptions

and the same is a true copy of the exceptions filed

in said action.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino.

Service of a true copy of the above exceptions

acknowledged this 19th day of April, 1929.

HARRY F. MORTON,
Attorney for E. R. Tarwater.

J. L. WALLER,
Atty. for Henry Dejohn and S. L. Ruath.

J. S. TRUITT,
Atty. for Prank Colobuffalo and A. Colonello

[255—144]
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[Title of Court and Cause.]

PROCEEDINGS DURING THE TRIAL.

1. Defendant Bruno Agostino moves for a new

trial for the further reason that the Court erred in

refusing to grant defendant motion to strike the

evidence of plaintiff showing a lease to plaintiff of

date of February 19, 1927, for the reason that said

evidence was irrelevant and immaterial.

2. And for the reason that the Court erred in

refusing to grant the motion of Bruno Agostino,

made at the close of plaintiff's case, to dismiss plain-

tiff's action, for the reason that after the striking

out of paragraphs 13 and 14 from plaintiff's com-

plaint action became one at law and not properly

triable in this suit.

3. And for the further reason that the Court

erred in failing to make a finding upon and refus-

ing to sustain the jurisdictional objection presented

in the brief of defendant Bruno Agostino, to wit

:

A. That said receivership was void ab initio and

said receiver was wholly without authority to take

possession of Unit 1 the property of defendant

Agostino. For the reason that the Court acquired

no jurisdiction of the person of Bruno Agostino

[256—145] in the suit in which said receiver was

appointed being the suit of Wesley Adams and Pa-

cifico Bizarri, plaintiffs, and the Premier Coal Min-

ing Company, defendant number A.-^82 in said

court.
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B. That the Court acquired no jurisdiction of the

property of which said receiver took possession in

said suit A.-482, being Unit number 1, the property

in dispute in this suit. For the reason that the

jurisdiction to determine the tenants, lessees and

occupants of coal land belonging to the United

States is vested exclusively in the Secretary of the

Interior, and a court is wholly without authority to

dispossess a tenant of the United States authorized

to occupy and mine coal from such lands and place

therein and thereupon person or persons other than

those authorized by the Secretary of the Interior.

C. That all of said matters were before the

Court in the trial of this action for the reason that

the Court was required to take judicial notice of its

receivership established in suit A.-482 of the posses-

sion of Unit number 1 by its successive receivers,

E. L. Bedell, A. H. McDonald and E. R. Tarwater,

and all of the proceedings initiating, establishing

and perpetuating or affecting said receivership in

said suit.

AETHUR G. THOMPSON,
Attorney for Bruno Agostino.

Territory of Alaska,

Third Division,—ss.

I hereby certify that I am attorney for defendant

Bruno Agostino in the above-entitled cause, that I

prepared the foregoing motion, and that the above

is a true copy of said motion in said Court on the

19th day of April, 1929.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino. [257—146]
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Service of a true copy of the foregoing exceptions

acknowledged this 19th day of April, 1929.

HARRY F. MORTON,
Atty. for E. R. Tarwater.

J. L. WALLER,
Atty. for Henry DeJohn and S. L. Ruath.

JAS. S. TRUITT,
Atty. for Frank Colobuffalo and A. Colonello.

Territory of Alaska,

Anchorage Precinct,—ss.

Arthur G. Thompson, being first sworn, on oath

deposes and says : That he is the attorney for Bruno

Agostino, one of the defendants in the above-en-

titled action and that he prepared the exceptions to

which this affidavit is attached; that L. V. Ray is

the attorney for the plaintiff in said action, and that

said L. V. Ray resides and is now in Seward, Alaska

within the Third Division thereof, and that de-

ponent resides in and is now in Anchorage, within

said division, and that between said Seward and

said Anchorage there is a regular bi-weekly commu-

nication by United States mail, and that service

cannot be made on said L. V. Ray in said Anchor-

age that on the 19th day of April, 1926, deponent

deposited in the postoffice at said Anchorage,

Alaska, a duly certified copy of the above-named in-

strument addressed to said L. V. Ray, at Seward,

Alaska, and paid the postage thereon.

ARTHUR G. THOMPSON.
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Subscribed and sworn to before me this 19th day

of April, 1929.

J. L. WALLER,
Notary Public.

My commission expires Feb. 17, 1930. [258

—

147]

And on the 12th day of April, 1929, these addi-

tional defendants filed in said court their motion for

a new trial, of which the following is a copy

:

"Now come Henry DeJohn, S. L. Ruath, Frank

Colobuffalo, and Adam Colonello, represented by

his guardian, Joe Reno, by their attorneys, J. L.

Waller and Jas. S. Truitt, and respectfully move

the Court for an order setting aside the judgment

filed in the above-entitled action and granting a

new trial for the following reasons

:

1. The Court erred in ruling that the occupation

of Unit No. 1, Matanuska Coal lands, the coal land

in controversy, by Emil Zulbert in the month of

April, 1925 (Findings 10 and 11), and his opera-

tions thereon, constituted an abandonment of the

property by Henry DeJohn and his associates, for

the reason that the evidence shows that said occupa-

tion by said Zulbert was a temporary arrangement

between Emil Zulbert and Henry DeJohn and other

members of the Premier Coal Mining Company;

that one or more members of said company were on

the ground at all times during such occupation and

that said arrangements did not nor did they attempt

to absolve Henry DeJohn and his associates from

complying with the terms of the said lease of said
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Unit No. 1 or of the contract between Bruno Agos-

tino and Henry DeJohn, dated October 31st, 1923.

2. The Court erred in holding that the consent of

Henry DeJohn and his associates to the appoint-

ment of a receiver on June 12th, 1925, constituted

an abandonment of the said unit and their rights

under the Bruno Agostino agreement of October

31st, 1923 (Finding 11), for the records of this

Court show that said receiver was regularly ap-

pointed to collect a judgment against the said De-

John and associates which had been duly recovered

in an action for money due the plaintiff in said

action; that said receiver represented the judgment

creditors and after said judgment was made out

of the property, held such unit as trustee for the

members of the Premier Coal Mining Company ; the

record of the case shows that the receiver was ap-

pointed for that one purpose and no other, and that

being true, the receiver should have returned the

property to said DeJohn and associates under an

order of the Court as soon as he, the said receiver,

had collected sufficient money to pay said judg-

ment.

3. The Court erred in finding "By said acts,

Henry DeJohn and the members of the Premier

Coal Mining Company have forfeited all their rights

to the possession of Unit No. 1" (First three lines,

page 7, Findings of Fact).

"Said acts" refers to alleged violations of the

lease and the contract of October 31st, 1923, set

forth in finding No. 10 and the prior lines of Find-
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ing No. 11 [259—148] The evidence shows that,

prior to being deprived of the possession of unit

No. 1, by the appointment of a receiver, Henry De-

John and the members of the Premier Coal Mining

Company had performed all the requirements of

said lease and that after the receiver was appointed

he, said receiver, strictly complied with the same;

the evidence further shows that it was the custom

for Bruno Agostino to pay the rentals and royalties

on the land occupied and the coal mined, to the

register of the Anchorage land office and then to

present the receipt thus obtained, to Henry DeJohn,

who promptly reimbursed him for the sum paid,

and that Henry DeJohn expected and waited for

such receipts to be presented; that in the case of

the one payment of $161.00 which Agostino testified

that he had been compelled to pay to protect the

lease, the said Agostino neglected and failed to pre-

sent the receipt therefor to Henry DeJohn or any

other member of the Premier Coal Mining Com-

pany, according to said custom; that Henry De-

John and his associates were at all times, ready and

willing to pay the rentals for the land and the roy-

alty on the coal mined therefrom.

Moreover, the evidence does not show that the

Government of the United States or any of its

authorized representatives, complained that any of

the terms of the lease wTere being violated, nor is

there any evidence that anyone else had the right to

complain of such violations except Bruno Agostino.

The evidence further shows that Bruno Agostino
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did not complain or demand a delivery of the said

unit to him under the terms of his contract of Oc-

tober 31st, 1925, until about the 30th day of May,

1925, and before the thirty days within which he

had to comply with the demand, had expired, to

wit, on the 13th day of June, 1925, Bruno Agostino

disposed of all of his right, title and interest in and

to the said lease and possession of Unit No. 1 ; that

he thereby violated the terms of the said contract

of October 31st, 1923, and put it out of his power to

protect DeJohn and his associates, as he promised to

do in said contract.

4. The Court erred in holding "that Bruno

Agostino did not hold Unit No. 1 as trustee for

Henry DeJohn, S. L. Ruath, Frank Colobuffalo,

Adam Colonello, or any other person, or at all."

(Last three lines of conclusion No. 3) for the reason

hereinafter given.

The Agostino contract of October 31st, 1923

(Bruno Agostino 's Exhibit No. 6) shows:

a. That it was the intention of the parties to

said contract, to create a trust; that while Bruno

Agostino held the legal title to the lease of Unit

No. 1, each one of the members of the Premier

Coal Mining Company had a one-fifth interest in all

personal property on said unit except such as had

been rented from Alaskan Engineering Commission,

and that by reason of said contract and the money

expended and labor performed by each of the said

parties, the four of them had an equitable one-fifth
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interest each in said unit. (B. A. Exhib. 6, pp. 2

and 3.)

b. That while the said contract provided (B. A.

Ex. 6, p. 3), that Henry DeJohn, at his own sole

charge and expense, would mine and develop the

said unit, it is made [260—149] plain in other

parts of the agreement, that it is a mutual bedrock

arrangement; that Bruno Agostino is entitled to

receive a one-fifth of the output of the mine along

with the other parties (p. 5), but none of them are

entitled to receive any dividends from the mining

of coal on said unit until the old debts of the B. A.

Moose Creek Coal Company and the current ex-

penses shall have been liquidated. In said contract

Henry DeJohn agrees to pay a note due to one John

A. Carlson but Agostino agrees to contribute two

thousand dollars out of his bond money for that

purpose (page 6).

c. It was further agreed in said contract (page

8), that "this contract shall continue in force and

effect during the period of the life of the lease,
,:

which indicated that as far as the interest of the

several parties in the lease and unit was concerned,

the contract was intended to be irrevocable and that

in case of failure and default on DeJohn 's part and

demand on the part of Agostino, he, DeJohn, would

surrender the control and management of the op-

erations of said unit.

d. Again (page 7), Agostino covenants that the

lease shall not be forfeited or surrendered through

any act or ommission of his and that he will protect
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and defend the possession of the same and the pos-

session of the party of the second part against his

own acts and omissions.

e. The testimony of Agostino shows that at the

time he assigned the lease to the plaintiff he in-

formed Bartley Howard that he held only a one-

fifth interest in the lease and the unit, making it

appear that in spite of DeJohn's alleged defaults,

he, Bruno Agostino, still recognized the rights of

the partners under the contract.

f. The said contract shows that the members of

the B. A. Moose Creek Coal Company had ad-

vanced, towrards the expenses of operating the mine,

the sum of $6760.00 and there is no evidence that

that sum was ever repaid (page 5), and further that

they had advanced to Agostino, to enable him to

furnish the necessary bond required by law, the sum

of $2000.00 (page 6). It likewise appears that they

pooled their wages, or donated their labor to the

value of $17,556.00 (page 5). All this they did in

order that they might have an interest in Bruno

Agostino 's lease and a right to a share in the profits

accruing from the operations of Unit No. 1.

5. For the reasons above set forth, the Court

erred in adjudging;

1st. That the plaintiff, the Alaska Matanuska

Coal Company, do have and recover from E. A. Tar

water, defendant, the receiver, in that certain action

entitled Pacifico Bizzari, Plaint iff, vs. Henry De-

John and Others, numbered A.-482, in the above-

entitled Court, the immediate possession, or pos-
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session at any time, or at all, of coal leasing Unit

No. 1, Matanuska Coal Fields, Territory of Alaska.

2d. That the defendants, Henry DeJohn, S. L.

Ruath, Prank Colobuffalo and Adam Colonello, and

Joseph Reno, as guardian of .the said Adam Colo-

nello, have no right to the possession of said Coal

leasing Unit No. 1, and their [261—150] affirma-

tive answers and cross-complaints are hereby dis-

missed.

3d. The Court also erred in adjudging that all

the buildings and improvements erected on the said

Unit No. 1, be delivered to the plaintiff (Judg-

ment, p. 2), for the reason that the evidence in the

case shows that some buildings and improvements

were placed upon said unit by DeJohn and associ-

ates and therefore constitute personal property

which is severable from the land.

Which motion the Court overruled on the 4th day

of May, 1929, without further written opinion. Ex-

ception allowed.

After which the Court entered said judgment on

or about the 6th day of May, a copy of which judg-

ment follows: [262—151]
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In the District Court for the Territory of Alaska,

Third Division.

No. S.-244.

ALASKA MATANUSKA COAL COMPANY, a

Corporation,

Plaintiff,

vs.

A. H. McDONALD, Eeceiver,

JUDGMENT.

Defendant.

The above-entitled action having come on regu-

larly for trial on the 21st day of January, 1929 be-

fore the Court without a jury, the Hon. E. Coke

Hill, District Judge presiding; the plaintiff, Alaska

Matanuska Coal Company, a corporation, being

represented by L. V. Ray, Esq., its attorney; the

defendant A. H. McDonald and E. R. Tarwater

being represented by their attorney, Harry F.

Morton, Esq.; the defendants Henry DeJohn and

S. L. Ruath being represented by their attorney,

J. L. Waller, Esq.; the defendants Adam Colonello

and Frank Colobuffalo being represented by their

attorney, J. S. Truitt, Esq.; the defendant Bruno

Agostino being represented by his attorney, Arthur

G. Thompson, Esq.; and witnesses having been ex-

amined and evidence introduced on behalf of the

plaintiff and each of the defendants, and the Court

being fully advised in the premises, and having
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made and entered it findings of fact and conclu-

sions of law,

—

NOW, THEREFOEE, IT IS ORDERED AND
ADJUDGED, that the plaintiff, Alaska Matanuska

Coal Company, a corporation, do have and recover

from the defendant, E. R. Tarwater, as receiver in

that certain action entitled, "Pacifico Bizzarri,

Plaintiff, vs. Henry DeJohn and Others, numbered

A.-482 in the above-entitled court, the immediate

possession of coal leasing Unit No. 1, Matanuska

Coal Fields, Territory of Alaska, containing three

hundred twenty acres, more or less, and consisting

of the Southeast [263—152] quarter of Section

28 and the Southwest quarter of Section 27 in

Township 19 North, Range 2 East, Seward Merid-

ian, together with all buildings and improvements

erected upon said lands; and the said E. R. Tar-

water, as such receiver, is hereby ordered and di-

rected to immediately deliver to said plaintiff the

said land and all buildings and improvements

erected thereupon; and the said Henry DeJohn,

S. L. Ruath, Frank Colobuffalo and Adam Colonello

are entitled to the possession of such personal prop-

erty, tools and equipment as still remains upon said

land and as was placed thereon by the said de-

fendants prior to June 12th, 1925, and the right is

hereby reserved in said receiver to enter upon said

lands for the purpose of removing said personal

property and delivering the same to said defendants

Henry DeJohn, S. L. Ruath, Prank Colobuffalo and

Adam Colonello—having due regard for the

preservation of said land as a coal mine and allow-
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ing the plaintiff herein opportunity to replace said

tools, equipment and machinery; and the said E. R.

Tarwater, as such receiver, is hereby directed to as-

certain and report to this court in this case the

exact description of said tools, equipment and ma-

chinery so placed upon said land by the said de-

fendants Henrv DeJohn and others.

IT IS FURTHER ORDERED AND AD-
JUDGED that the defendant Bruno Agostino has

no right to the possession of said lands and his

affirmative answer and cross-complaint is hereby

dismissed, without prejudice, however, to any action

which the said Bruno Agostino may bring against

the plaintiff herein for the recovery of the purchase

price of Bruno Agostino 's lease to said Unit No. 1.

IT IS FURTHER ORDERED AND AD-
JUDGED that the defendants Henry DeJohn, S. L.

Ruath, Frank Colobuffalo and Adam Colonello and

Joseph Reno, as guardian for the said Adam
Colonello, have no [264—153] right to the posses-

sion of said coal leasing Unit No. 1, and their af-

firmative answers and cross-complaints are hereby

dismissed.

IT IS FURTHER ORDERED AND AD-
JUDGED that each party bear its own costs in this

action.

Dated this 18th day of March, 1929.

E. COKE II I LI,,

District Judge. [265—154]

WHEREFORE, the defendants, Bruno Agostino,

Henry DeJohn, S. L. Ruath, Frank Colobuffalo and
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Adam Colonello, by his guardian Joseph Reno, join-

ing in their appeal, tender this as their statement of

the proceedings at the trial, narative statement of

the testimony and exceptions to the actions and

ruling of the court in the various particulars

therein set forth and that the same may be settled

and approved by the Court.

Dated this day of , 1929.

Attorney for Bruno Agostino.

J. L. WALLER and

JAS. S. TRUITT,
Attorneys for Henry DeJohn, S. L. Ruath, Prank

Colobuffalo and Adam Colonello.

Received copy of the above and foregoing state-

ment of proceedings, narative statement of testi-

mony, etc., this day of July, 1929.

Attorney for Plaintiff.

By
,

Attorney for Receiver.

Attorney for Bruno Agostino. [266—155]
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a A nPLAINTIFF'S EXHIBIT "A.

Address ly The Commissioner

of the General Land Office.

1 x

2 inc

UNITED STATES DEPARTMENT OF THE
INTERIOR,

GENERAL LAND OFFICE.
WASHINGTON.

WJM.
Feb. 28, 1927.

In reply please refer to

Anchorage 04794-05236 "N" CMS.
3-19-27.

Mailed.

Register,

Anchorage, Alaska.

Sir: February 19, 1927, the Department executed

consolidated coal lease 04794-05236, in favor of the

Alaska-Matanuska Coal Company.

Inclosed is a copy of the lease, together with a

circular of instructions, both of which you will for-

ward to the lessee company.

Very respectfully,

(Signed) WILLIAM SPRY,
Commissioner.

2-28-NBL. [267—156]
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PLAINTIFF'S EXHIBIT "B-l."

In the District Court for the Territory of Alaska,

Third Division.

No. A.-482.

PACIFICO BIZZARI,
Plaintiff,

vs.

HENRY DeJOHN, ADAM COLONELLO,
FRANK COLOBUFFALO and S. L.

RUATH, Copartners Trading Under the

Firm Name and Style of PREMIER COAL
MINING COMPANY,

Defendants.

JUDGMENT BY CONFESSION IN OPEN
COURT.

On this 11th day of June, 1925, come the above-

named parties on open court, and the said defend-

ants, Henry DeJohn, Adam Colonello, Frank Colo-

buffalo, and S. L. Ruath, copartners trading under

the firm name and style of Premier Coal Mining

Company, and by their attorney, M. M. Thompson,

and say that they are justly indebted to the said

plaintiff in the sum of $13,483.30, and being for

work, labor and services performed on Unit No. 1,

Matanuska Coal Field, and at an agreed wage, and

amounting to the sum as hereinbefore stated, and

being the amount due on the sixteen causes of ac-

tion in plaintiff's complaint contained, and being
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the cause of action in plaintiff's complaint con-

tained, and being the claim of Pacifico Bizzari for

the sum of $1640.73; the claim of Domenic Ciaccia,

for the sum of $1527.10; the claim of Gildo Bissofi,

for the sum of $286.6'0; the claim of Tony Andri,

for the sum of $555.98; the claim of Joe Dean,

for the sum of $1549.75 ; the claim of Santa Poletto,

for the sum of $1295.52 ; the claim of Fred Martin

for the sum of $352.U; the claim of S. Carlo for

the sum of $276.27 ; the claim of Domenic Zanterini,

for the sum of $247.78; the claim of Jim Simi for

the sum of $208.83; the claim of Frank Daniels

for the sum of $557.08; the claim of Mrs. C. A.

Gooding, for the sum of $227.30; the claim of Pete

Figuredli for the sum of $1185.78; the claim of

Ben Guidini for the sum of [268—157] $184.60;

the claim of Artidero Zambo for the sum of $252.82

;

and note in favor of Joe Dean endorsed to plaintiff

for the sum of $3135.00.

And the said plaintiff appearing in court by his

attorney, W. H. Rager, and consenting thereto,

the above-named defendants confess judgment for

said demand, and ask that judgment be rendered

against them therefor in favor of the plaintiff for

the sixteen causes of action in plaintiff's complaint

contained, and hereinbefore mentioned, for the said

sum of $13,483.30.

IT IS ACCORDINGLY ORDERED AM) AD-
JUDGED thai the said plaintiff Pacifico Bizzari do

have and recover of the above-named defendants

Henry DeJohn, Adam Colonello, Frank Colobuffalo

and S. L. Ruath, copartners trading under the firm
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name and style of Premier Coal Mining Company,

the sum of $13,483.30, and costs taxed by the Clerk

at $ ,
making in all the sum of $ .

Dated at Anchorage, Alaska, this 11th day of

June A. D. 1925.

By the Court.

E. E. RITCHIE,
District Judge.

Filed in the District Court, Territory of Alaska,

Third Division, June 11, 1925. W. N. Cuddy,

Clerk. By L. B. Millard, Deputy.

Entered Court Journal A.-4, page 133. [269

—

158]

PLAINTIFF'S EXHIBIT "B-2."

In the District Court for the Territory of Alaska,

Third Division.

No.-A.

WESLEY ADAMS and PACIFICO BIZZARI,

Plaintiffs,

vs.

HENRY DeJOHN, ADAM COLONELLO,
FRANK COLOBUFFALO and S. L.

RUATH, Copartners Trading Under the

Firm Name and Style of PREMIER COAL
MINING COMPANY,

Defendants.
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AGREEMENT FOR THE IMMEDIATE AP-

POINTMENT OF A RECEIVER.

It is stipulated and agreed by the plaintiffs and

defendants in the above-entitled action, by and

through their respective attorneys, W. H. Rager,

and M. M. Thompson, Esq., that the Court appoint

a receiver as prayed for in the petition of plaintiffs,

it being further stipulated and agreed that such

receiver be by the Court forthwith appointed, and

without notice.

Dated at Anchorage, Alaska, this 12th day of

June, A. D. 1925.

W. H. RAGER,
Attorney for Plaintiffs.

M. M. THOMPSON,
Attorney for Defendants.

Filed in the District Court, Territory of Alaska,

Third Division, June 12, 1925. W. N. Cuddy, Clerk.

[270—159]

PLAINTIFF'S PROPOSED EXHIBIT "C,"
MARKED FOR IDENTIFICATION AND
REJECTED.

TELEGRAM.
Received

3 sd pa 22 Govt 4 ex Rush.

Juneau, Alaska, Jan. 22-29.

Clerk of I lourt,

Anchorage.

Alaska Matanuska Coal Company corporation in
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good standing in this office corporate taxes paid in-

cluding nineteen twenty nine.

KARL THEILE,
Secretary of Alaska.

947a. [271—160]

DEFENDANT AGOSTINO'S EXHIBIT No. 1

FOR IDENTIFICATION.

OFFERED IN EVIDENCE AND REFUSED.
Copy

UNITED STATES

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE.

WASHINGTON.
May 1, 1926.

In reply please refer to

Anchorage 04794-05236 "N" CMS.
Directing Publication and Offering of Certain Land

for Coal Lease.

Register,

Anchorage, Alaska.

Sir:

The Alaska Matanuska Coal Company, as-

signee of William T. LeRoy applied for a lease

based on the coal permit Anchorage 04794 issued to

LeRoy July 30, 1921, for 1430 acres in Sees. 13, 14,

21, 22, 23, 28, of T, 19 N. R. 2E. S. M. Alaska.

September 16, 1925, the Geological Survey recom-

mended that the tracts involved be listed as coal

leasing block 20, Matanuska field, Alaska, and that

such block be offered for lease pursuant to the regu-

lations of May 18, 1916 (45 L. D. 113).
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May 5, 1922, coal lease Anchorage 05236 was

executed in favor of Bruno Agostino, involving

sK.i
\ Sec. 28, sw.i

, Sec. 27, T. 19N. R. 2E. S. M.

designated as Block 1 of the Matanuska Held, the

area being 2,2() acres.

December 16, 1925, the Alaska Matanuska Coal

Company by Bartley Howard, its vice president and

treasurer filed in this office an<7 assignment to the

said company by Agostino, of his lease. The com-

pany requested the consolidation of the two appli-

cations and the issuance of a single lease cover-

ing all the land involved.

This office recommended that the assignment of

the Agostino lease be approved, that coal leasing

unit No. 20 involving the LeRoy land be created,

and that the consolidation of the two leases be

authorized, such consolidation to be affected after

the necessary publication as to the lease embraced

in application 04794.

The foregoing recommendations were approved

by the Department April 3, 1926.

Accordingly you will find enclosed two copies of

the notice of the offer for coal lease of 1430 acres

in Sees. 13, 14, 21, 22, 23, and 28, T.19 N. R. 2 E.

S. M. Alaska, designated as leasing block No. 20,

Matanuska field, Alaska.

You are directed to publish notice for the period

of 30 days in a newspaper of general circulation in

Anchorage, filling in the blank spaces in the notice

with the day and hour in which the offering will be

made in your office, such date to be subsequent to
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the expiration of 30 days from and including the

first day of publication. [272—161]

Exercise care in setting the date for the offering

for enough ahead to allow ample time for the com-

pletion of the publication before the date and make

no change whatever in the enclosed form l-427a,

except to insert the name and address of the new

paper in which the advertisement is to appear.

Post a copy of the notice in your office for the

period of publication. The notice will be published

at the expense of the Government, the cost thereof

to be charged to " contingent expenses of land office,

1923. " A blank voucher is also enclosed.

If within the time fixed in the notice no protest

or objection has been filed, a lease will be issued to

the Alaska Matanuska Coal Company under its

preference right as assignee of William T. LeRoy,

who was the holder of coal permit 04794. The

issuance of the lease will be subject to compliance

with the requirements below enumerated.

The said company will be allowed 30 days from

the date fixed in the notice within which to file con-

solidated lease forms in quintuplicate embracing

both the LeRoy and the Agostino land as above set

forth aggregating an area of 1750 acres. Since

the investment requirements is $100 per acre, the

total expenditure required in this case is $175,000.

Under the amended regulations dated January

27, 1926, it will be necessary that the Alaska Mat-

anuska Coal Company furnish a bond in the sum
of $10,000 with approved corporate surety condi-

tioned upon the expenditure of the specified amount
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of investment and upon compliance with the other

terms of the lease. Blank forms of lease are en-

closed, also a form of bond so modified as to be

applicable to Alaska.

As soon as the company has complied with the

foregoing requirements, you will forward all the

papers to this office by special letter, with full re-

port of the action taken.

Require the publisher to furnish a copy of the

published notice with his affidavit as to publication,

which you will promptly transmit to this office to-

gether with your certificate as to the posting of

notice in your office.

Serve a copy of this letter on the Alaska Mat-

anuska Coal Company by ordinar mail.

Very respectfully,

WILLIAM SPRY,
Commissioner.

I certify that the attached letter is a correct copy

of the original letter received from the General

Land Office, Washington, D. C, which letter is now
in the files of the U. S. Land Office.

FLORENCE KOLB,
Acting Registar [273—162]
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DEFENDANT AGOSTINO'S EXHIBIT No. 2.

UNITED STATES
DEPARTMENT OP THE INTERIOR,

GENERAL LAND OFFICE.

RECEIPT.
Department of the Interior

General Land Office

4-131

Form Approved by Comptroller

of Treasury

January 9, 1925.

No. 2726786.

U. S. Land Office, Anchorage, Alaska,

July 2nd, 1925.

Received of Bruno Agostino, Anchorage, Alaska,

One Hundred Sixty 00/100 Dollars, in connection

with Rental on Coal Lease Serial No. 05236.

(Kind of application and act under which made.)

Purchase money, excess ares acres, at $

per acre

Purchase money acres, at $ per

acre

Fees

Commissions on acres, at $ per

acre

Testimony fees words at cents per

100 words

Contest fees words at cents per 100

words
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Transcript of records, words at cents per LOO

words

Interest from to at %.

(inclusive)

Surplus amount tendered

Rental Coal Lease Serial No. 05236, from

May 5th, 1925 to 1926 $160.00

Total $160.00

J. LINDLEY GREEN,
Receiver of Public Moneys.

I certify that the attached receipt is an exact

copy of the press copy receipt 2726786 now in the

filed of the U. S. Land Office, Anchorage, Alaska.

FLORENCE KOLB,
Acting Register. [274—163]

DEFENDANT AGOSTINO'S EXHIBIT No. 3.

The Alaska Matanuska Coal Company,

a Corporation, Anchorage, Alaska.

Gentlemen

:

You will please take notice that that certain con-

tract and option made and entered into on the 13th

day of June, 1925, by and between Bruno Agostino,

party of the first part and the Alaska Matanuska

Coal Company, a corporation, party of the second

part providing for the assignment by party of the

first part to party of the second part of a certain

lease issued by the United Stale- t<> party of the

first part for the purpose of mining and extracting

coal from a certain tract of land situated on Moose

Creek, Alaska, and officially designated as Coal

Leasing Unit No. 1 in the Matanuska Coal Field
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Alaska has expired and is terminated, and has been

forfeited by reason of your failure to comply with

the requirements therein provided by you to be kept

and performed.

And that demand is hereby made upon you for

the return of that certain transfer, assignment and

contract made and executed, dated and delivered by

party of the first part to you upon the same date

and coextensive with said contract above referred

to, as provided in the letter and spirit of said con-

tract, and the return to party of the first part of

any and all rights in and to said lease which you

may have acquired or received thereby.

And Arthur G. Thompson or E. F. Krueger, at-

torneys at Anchorage, Alaska, are hereby author-

ized to demand and receive and receipt for the said

transfer, assignment, contract and rights accrued

or accruing therefrom in my name and behalf.

BRUNO AGOSTINO. [275—164]

DEFENDANT AGOSTINO 'S EXHIBIT No. 4.

POWER OF ATTORNEY.

KNOW ALL MEN BY THESE PRESENTS:
That I, Bruno Agostino, a resident of Anchorage,

Alaska, do hereby make, constitute and appoint

BARTLEY HOWARD, a resident of the same

place, my true and lawful attorney for me, and in

my name, place and stead to sell, assign, lease, trans-

fer, and (or) convey that certain lease granted by

the United Stales by and through the Secretary of

the Interior on and under date of May 5, 1922, to me
for the operation, development, and mining of what
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is known as Unit No. 1 or Block No. 1 of the Mata-

nuska Coal Fields, situated in the Territory of

Alaska, and described as follows, to wit

:

The Southeast quarter (SE.14) of Section 28,

and the Southwest quarter (SW.^4) of Section

27, Township 19 North, Range 2 East, Seward

Meridian, designated as BLOCK NUMBER
ONE (1) of the Matanuska Coal Fields, Serial

number 0523(9 Anchorage Land Office.

Together with all my rights, title and interest,

claim and demand, both lawful and equitable by,

through, or under said lease and of, in and to the

lands in said lease described, and together with all

of my right, title and interest, claim and demand,

both lawful and equitable of, in, and to all ma-

chinery, tools, equipment and other property sit-

uate upon said lands or used or designed to be used

in connection with the operation thereof, to such

person or persons, for such price and upon such

terms and under such limitations as to my said

attorney may seem just and equitable, and to re-

ceipt for any money or other consideration at any

time to become due, owing or payable to me, by

reason of the granting of such lease to me or my
title to said lease or ownership thereof at any time

heretofore, or hereafter ; and to demand, collect and

receive from Henry DeJohn, and his associates, all

sums that now are, or hereafter may become due,

owing or payable to me under a contract entered

into between the said Henry DeJohn and myself,

whereby [276—165] he was given the privilege

of working said lands subject to the provisions of
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said lease; and also to demand and take possession

of said land for me, whenever I may be or become

entitled to the same and also for me, and in my
name declare termination or forfeiture to any and

all contract which I have heretofore entered into

or may hereafter enter into in connection with said

land, or the operation thereof, or with said lease,

and for me and in my name to bring and maintain

any and all suits, actions and proceedings of any

and every kind and nature that have arisen in con-

nection with said lease, or in any manner involving

the same or the lands described in said lease, or

the other property hereinabove mentioned, and in

such suits, actions and proceedings to verify for

me, and in my name, all necessary pleadings, affi-

davits, and other papers that may be necessary or

proper in the bringing or maintaining of any such

suit, action, or proceeding and to dismiss any such

proceedings, suits or actions as to satisfy and dis-

charge any judgment that may be rendered thereon,

and also generally for me, and in my name and as

my act and deed, to do any and every act or thing

that I might or could do in relation with said lease

or with said lands or arising out of said lease, or in

any manner connected therewith it being my intent

hereby to give and grant unto my said attorney full

power and authority to act for me in every respect

in connection with said lease, and with said lands

and the machinery, tools, equipment, and other prop-

erty thereon and connected therewith, the same as

I might or could do myself personally, so that upon

the execution of this power of attorney, by me, my
said attorney shall be authorized and empowered to
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do any and every act and thing that I might or

could do with relation to the property above men-

tioned, with full power of substitution hereunder.

This power of attorney is coupled with an inter-

est hereby expressly acknowledged, and the same

is irrevocable. [277—166]

IN WITNESS WHEREOF I have hereunto set

my alidn and seal this 18th day of June, 1925.

BRUNO AGOSTINO. (Seal)

Executed in the presence of:

ARTHUR FRAME.
GUS GEORGE.

I.R.S. % .25.

9-7-25 B-A.

United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY, that on this 18th day

of June, 1925, before me, the undersigned, a Notary

Public, in and for the Territory of Alaska, person-

ally appeared Bruno Agostino, to me known to be

the identical person described in, and who executed

the within and foregoing instrument, and acknowl-

edged to me that he signed and sealed the same

freely and voluntarily, and for the uses and pur-

poses therein mentioned.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed my notarial seal, this the

day and year in this certificate above written.

ARTHUR FRAME,
Notary Public for the Territory of Alaska.

(My commission expires 10/30/1927.)
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The foregoing instrument was filed for record

September 8, 1925, at 11:45 o'clock A. M. at the

request of Bartley Howard.

W. H. EAGER,
District Recorder.

"B" KRT.

UNITED STATES.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

WASHINGTON.
June 30, 1928.

I hereby certify that the annexed copy of power

of attorney, filed under Anchorage 05236, is a true

and literal exemplification of the original on file

in this office.

IN TESTIMONY WHEREOF I have hereunto

subscribed my name and cause the seal of this office

to be affixed, at the city of Washington, on the day

and year above written.

[Seal of U. S. General Land Office.]

D. K. PARROTT,
Acting Assistant Commissioner of the General Land

Office. [278—167]

DEFENDANT AGOSTINO'S EXHIBIT No. 6.

CONTRACT.

THIS CONTRACT, made and entered into this

30th day of October, 1923, by and between BRUNO
AGOSTINO, party of the first part, and HENRY
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DeJOHN, party of the second part, both of An-

chorage, Alaska,

WITNESSETH:
That for and in consideration of the sum of One

Dollar ($1.00) in hand paid by each of the parties

hereto for the other of the parties hereto, the receipt

whereof is hereby asknowledged, and in further

consideration of the mutual covenants and agree-

ments hereinafter recited accruing to the benefit of

each of the parties hereto

:

PARTY OF THE FIRST PART agrees that on

May 5th, 1922, the Secretary of the Interior issued

to him a lease to Unit No. 1, Serial 05236, coal

land, situated on Moose Creek, in the Matanuska

Coal Field, Alaska, and that upon execution of

this contract he deposited said lease in the Bank of

Alaska, of Anchorage, Alaska, there to remain to

abide the performance of the provisions of this

contract.

That he likewise and under the same conditions

deposited in said bank a contract between said

Bruno Agostino and the Alaskan Engineering Com-

mission, dated May 21, 1923, for the delivery of

coal to said Commission, which said contract, is,

however, deposited subject to the acceptance and

approval of said Alaskan Engineering Commission.

That, in the event he shall be successful in secur-

ing a lease to 120 acres adjoining coal land, already

applied for, that he will deposit said Lease in said

hank, and that said Lease shall he subjed to the

same conditions, and the coal mined therefrom to
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all the provisions of this contract will apply to said

Unit No. 1.

That he has deposited in said bank, a Power of

Attorney to said bank authorizing said bank to

carry out the provisions of [279—168] this con-

tract hereinafter set forth in respect to the keep-

ing, receiving, paying out of the money accruing

from the sale of coal provided for in this contract,

and the auditing of accounts, rendering statements

and the distribution of the money arising from the

business hereby provided to be conducted.

That he has deposited in said bank a Power of

Attorney to said party of the second part herein,

authorizing him to render such statements and re-

ports as may be required by said lease, and the

regulations applying thereto, to the Secretary of the

Interior, as the attorney in fact of said party of the

first part, and otherwise to comply with the pro-

visions of said lease, and any other lease which may
later come within the operation of this contract,

as herein provided, and likewise to render reports

and otherwise comply with the terms of said con-

tract with the Alaska Engineering Commission.

That, upon the execution hereof he has delivered

over to party of the second part, the possession of

said Unit No. 1 the buildings and improvements

thereon, and the machinery, tools and equipment

used in connection therewith, Pursuant to the pur-

pose of this lease.

That under the provisions of a contract dated

December 8th, 1921, Between Bruno Agostino,

Henry DeJohn, S. L. Ruath, Frank Colobuffalo
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and Adam Colonello, creating a partnership for the

mining of coal from said Unit No. 1, each of said

parties last above mentioned became entitled to and

received a one fifth (1/5) interest in all machinery,

tools, equipment and personal property now upon

said unit, and used in connection therewith, except

such property as has been rented from the Alaskan

Engineering Commission, and by reason of said

contract, and the money expended, and the labor

performed by each of said parties last mentioned,

except said Bruno Agostino, which money and labor

has not been reimbursed or [280—169] paid, each

of said parties last mentioned, other than said

Bruno Agostino, have one fifth equitable interest

in said Unit, subject to the provisions of the Act

of October 14th, 1920, providing for the leasing of

coal lands in Alaska.

PARTY OF THE SECOND PART AGREES
that, upon the execution hereof, he has deposited in

said bank, jointly with said party of the first part,

a power of attorney to said bank, authorizing said

bank to execute the provisions of this contract for

him in the same manner as for said party of the

first part, all as hereinbefore provided.

Thai party of the second pari lias taken posses-

sion of said Unit No. 1, and of the improvements

and the personal property thereon, and used in con-

nection therewith, pursuant to the purposes of this

contract.

And that upon a breach of this contract by hini,

and upon notice thereof in writing given by party

of the first part, that he will within thirty days
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after receipt of such notice, deliver over the posses-

sion of said Unit No. 1, and of said improvements

and personal property, and of all other property

which shall, come within the provisions of this con-

tract by reason of the action of party of the first

part peaceMy and quietly and without process of

law.

That at his own sole charge and expense he will

mine and develops the coal lands covered by said

Unit No. 1, and also such other lands as party of the

first part may secure, as above provided, in such

manner as to satisfy the requirements of the lease

of said first party, and the rules and regulations

prescribed by the Secretary of the Interior, and

that he will employ a competent person skilled in

coal mining to superintend such operations. That

he will protect said party of the first part from

all claims and demands whatsoever on account of

such mining operations, or the [281—170] trans-

portation and sale of the coal derived from said

land.

That he will keep true and accurate books of ac-

counts, which shall be open to the inspection of

party of the first part at reasonable times, showing

the amount of coal mined, transported and sold,

and the amount of money received therefor, and the

price thereof, the cost of the mining, transporting,

and selling of said coal, as well as all other items

required to be shown in order to properly exhibit

the business to be conducted hereunder and the re-

iiuirments of said coal-leasing Act.



Alaska Matanuska Coal Couipany ct ah 355

It is further provided that any expenses or

charges incurred by said Bank of Alaska in the

auditing, keeping of accounts, or distributing the

moneys as provided in this contract shall, be as-

sumed and paid by party of the second part.

That he will, on or before the 10th day of each

and every month, for the purpose of making an ac-

counting and distribution through said bank, render

a statement to said bank, showing the coal mined,

transported and sold, the price thereof, and the

amount received therefor, together with the costs of

mining, transporting, and selling said coal, and

such other matters as may be necessary for said

bank to properly execute the authority conferred

upon said bank herein.

IT IS MUTUALLY AGREED by and between

the parties hereto:

That the partnership for the mining of coal

created by the said contract of December 8th, 1921,

under the firm name of the B. A. Moose Creek Coal

Co. is hereby dissolved, that an accounting between

said partners has been had, and that the rights of

said partners as between themselves, are repre-

sentd in this contract.

That this contract is entered into for the purpose

of operating said Unit No. 1, and such other coal as

said mine can reasonably and conveniently produce.

[282—171]

Thai said party of the second part assumes and

will pay the following debts incurred by said B. A.

Moose Creek Coal <'<>., and save party of the firsl

part harmless therefrom.
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Bolte Hardware Co $ 345.85

J. B. Gottstein 307.00

Anchorage Supply Co 383.00 Held by S. L.

Hartley & Wanamaker 225.00 Buath.

Pioneer Sheet Metal Wks 109 . 00

Sundberg Grocery Co 313 . 55

1783 . 40

The party of the first part shall have, and be en-

titled to receive, one-fifth (1/5) part of the output

of the coal mined from said lease, or leases, after the

same shall be sold and the money realized there-

from, said distribution to be made monthly by

said Bank of Alaska, and that before any division

shall be made or any payment to party of the first

part or second part, the following charges shall be

deducted from said output and paid as herein pro-

vided in the order:

First: All rents, royalties and charges due the

United States under the provisions of said leases

together with any taxes or charges due to the Ter-

ritory of Alaska.

Second: All expenses of operating said leases,

mining said coal, shipping and selling the same.

Third: All money advanced by the partners of

the B. A. Moose Creek Coal Company to said com-

pany during the term of said partnership remaining

unpaid, as follows:
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Bruno Agostiuo $5410 . 00

Henry DeJohn 2450.00

S. L. Ruath 1000.00

6760 . 00

That as funds are available such advances shall

be paid pro rata.

Fourth : All unpaid wages due from B. A. Moose

Creek Coal Company to said partners, the follow-

ing amounts:

Bruno Agostino $4322 . 00

Henry DeJohn 3693.00

Adam Colonello 3429.00

Prank Colobuffalo 3180.00

S. L. Ruath 2932.00

$17556.00

[283—172]

As funds are available such wages shall be paid

pro rata.

That the sum of $1783.40 first above agreed to be

paid by party of the second part in the settlement

of the debts of said B. A. Moose Creek Coal Com-

pany shall be included in the second provision above

for the payment of the expenses for operating said

leases, and paid in that order, and if party of the

first part shall have already paid the same, he shall

be reimbursed therefore as an expense under said

second provision.

That said Bruno Agostino, Henry DeJohn and

S. L. Ruath have advanced the sum of $4400.00,
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which said Bruno Agostino has deposited with the

Secretary of the Interior as a bond to protect the

said lease to Unit No. 1, and the other lease applied

for, being Serial 05531, that the required amount of

work has been done on said Unit No. 1 and said

bond should be returned.

That party of the second part shall be entitled to

said bond and to the money returned thereupon,

and shall credit the same as follows:

Bruno Agostino $2400.00

Henry DeJohn 1000.00

S. L. Ruath 1000.00

4400 . 00

That said Bruno Agostino on April 26th, 1923,

executed and delivered to John E. Carlson a mort-

gage on the machinery, tools and equipment of said

B. A. Moose Coal Company on Unit No. 1,

and gave his personal note for the sum of $2000.00,

which said note and mortgage is due one year from

said date.

That party of the second part hereby assumes

and agrees to pay said note and mortgage and save

harmless the party of the first part, and party of

the first part agrees that $2000.00 of said bond

money, so to be credited to him, shall be applied to

the payment of said Carlson Indebtedness. [284

—173]

That party of the first part gave his personal

note, dated July 30th, 1923, to the First National

Bank of Anchorage, Alaska, due in three months,
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which said note was endorsed by Fred Parsons and

Alfred Benson, and that the money borrowed was

used for the benefit of said B. A. Moose Creek Coal

Company.

That said note has not been paid, and that party

of the second part assumes and agrees to pay said

note, within six months for the date hereof, and

that any of said bond money remaining to the cred-

itor of said Bruno Agostino shall be applied to this

purpose.

That said party of the first part has deposited in

said Bank of Alaska a power of attorney to the

Secretary of the Interior, authorizing said Secre-

tary to return said bond money to the Bank of

Alaska, to the credit of party of the second part.

The party of the first part agrees that said lease

or leases shall not be forfeited or surrendered

through any act or omission of his, and that he will

protect and defend the same, and the possession of

party of the second part thereunder against his own
acts and omissions.

That in case party of the second part, or any of

the former partners of the B. A. Moose Creek Coal

Company, shall be employed in the operations con-

templated by this contract they shall receive no

other or higher wage or compensation than the

going wage, or rate, for the kind of work per-

formed.

That any machinery required or necessary for

the proper and efficient working of said unit and

adjoining coal lands above referred to shall be pur-
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chased by party of the second part, and shall be a

charge under provision two above, as part of the

operating expense of said projDerty therein provided

for, and shall become a part of the equipment al-

ready upon said lease.

That the measure of the requirements of party of

the second part in respect to the operation of said

lease or leases, and the [285—174] provisions for

the mining of coal thereunder, shall be the provi-

sions of said lease or leases and the rules and regu-

lations of the Secretary of the Interior; and the

measures of the requirements of said party of the

second part in respect to said contract with the

Alaskan Engineering Commission shall be the pro-

vision of said contract, and the requirements of the

Commission thereunder.

It is also agreed and understood between the par-

ties hereto that this contract shall continue in force

and effect during the period of the life of the lease

or leases, before mentioned with the understanding,

however, that the second party shall not assign this

contract, or the rights or privileges thereunder to

any person, firm or corporation without the consent

of party of the first part in writing.

IN WITNESS WHEREOF, the parties first

above mentioned have hereunto subscribed their

respective names this 31st day of October 1923.

BRUNO AGOSTINO,
Party of the First Part.

HENRY DeJOHN,
Party of the Second Part.
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Witness

:

ARTHUR G. THOMPSON.
ARTHUR FRAME.

Territory of Alaska,

Anchora gi i I >recinct,—ss.

This 31st day of October, 1923, personally ap-

peared before me Bruno Agostino and Henry De-

John, personally known to me to be the identic^

persons represented in and who signed the fore-

going contract for the mining of coal from Unit No.

1, Matanuska Coal Field, Alaska, and each severally

acknowledged that he executed the same freely and

voluntarily for the uses and purposes therein set

forth.

ARTHUR THOMPSON,
Notary Public.

My com. expires Aug. 11th, 1926.

The foregoing instrument was filed for record

November 3, 1923, at 1:30 o'clock, at the request of

Bruno Agostino.

W. H. RAGER,
District Recorder. [286—175]

United States of America,

Territory of Alaska,—ss.

I, Thos. C. Price, United States Commissioner

and Ex-officio Recorder, for Anchorage Precinct,

Third Division, Territory of Alaska, hereby certify

that the inn-L^in- is a full, true and correct copy

of that certain agreement, dated October 30, 1923,

between Bruno Agostino and Henry DeJohn.
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Recorded in the Anchorage Precinct Records in

Book 11, page 199.

Dated this 21st day of January, 1929.

[Seal of U. S. Commissioner.]

THOS. C. PRICE,

U. S. Commissioner and Ex-offtcio Recorder for the

Anchorage Precinct, Third Division, Territory

of Alaska. [287—176]

DEPENDANT AGOSTINO'S EXHIBIT No. 7.

POWER OP ATTORNEY.

KNOW ALL MEN BY THESE PRESENTS,
That I, Bruno Agostino, a resident of Anchorage,

Alaska, do hereby make, constitute and

—

(This document is a certified copy of the

same power of attorney set forth in Defendant

Agostino 's Exhibit No. 4, save that this copy is

certified as being a true copy by U. S. Commis-

sioner Thos. C. Price, so I have not again

copied the same— Wolcott, Court Reporter.

However, the following is the certificate of Mr.

Price which is attached to this exhibit. The

certificate of true copy made by the Acting

Asst. Coram, of Gen. Land Office which appears

in Exhibit 4 aforesaid, not appearing in this

Exhibit No. 7.)

United States of America,

Territory of Alaska,—ss.

I, Thos. C. Price, U. S. Commissioner and ex-

officio Recorder for Anchorage Recording Precinct,
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Third Division, Territory of Alaska, at Anchorage,

Alaska, do hereby certify that the attached is a true

full and correct copy of the ins/^ment and of the

whole thereof, as same appears of record in Book

12, page 7, Precinct Records of said Anchorage

Precinct, Division and Territory aforesaid, in my
office at Anchorage, Alaska.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed my official seal this 18th day of

January, 1929.

[Seal of U. S. Commissioner.]

THOS. C. PRICE,
U. S. Commissioner and Ex-officio Recorder, An-

chorage Precinct, Third Division, Territory of

Alaska. [288—177]

DEFENDANT AGOSTINO'S EXHIBIT No. 9.

THE FIRST NATIONAL BANK OF ANCHOR-
AGE.

Anchorage, Alaska, Jan. 26', 1926. 192.—
No.

Pay to the order of Cr. of Alaska Mat. Coal Co.

$1000.00, exactly one thousand dollars no cents.

Chg. BRUNO AGOSTINO.

(Rubber stamp on face of check as follows:

"Paid Jan 26 1926 The First National Bank, An-

chorage, Alaska.")
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Indorsed as follows:

"Territory of Alaska,

Precinct and Recording District,—ss.

The within instrument was filed for record at 10

o'clock A. M. January 30, 1928, at the request of

Bruno Agostino and duly recorded in Book 12

Precinct Records, page 207, of the records of said

District.

THOS. C. PRICE,
District Recorder, Anchorage, Alaska."

[289—178]
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Indorsed

:

Territory of Alaska,

Precinct and Recording District,—ss.

The within instrument was filed for record at

10 o'clock A. M. January 30, 1928, at the request of

Bruno Agostino and duly recorded in Book 12 of

Precinct Records, page 207 of the records of said

District.

THOS. C. PRICE,
District Recorder, Anchorage, Alaska.

ARTHUR G. THOMPSON,
Atty. for Bruno Agostino. [290—179]

[Title of Court and Cause.]

MOTION TO CORRECT TRANSCRIPT OF
RECORD.

Comes now the plaintiff, Alaska Matanuska Coal

Company, a corporation, and moves this Honorable

Court for an order to correct the official transcript

of the testimony in this cause by inserting therein

after the answer "$1000.00 to Arthur Frame they

failed to pay," which answer appears on page num-

bered 25 of said transcript, the following, to wit

:

(Whereupon Mr. Ray showed to Mr. Thomp-

son, attorney for the defendant Bruno Agos-

tino, a paper which was returned by him to Mr.

Ray with the statement in substance and effect

that no proof would be required of the fact that
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such payment had been made to Arthur

Frame.)

This motion is based upon the affidavits of L. V.

Ray, Harry F. Morton and E. T. Woleott.

L. V. RAY,
Attorney for Plaintiff. [291—180]

[Title of Court and Cause.]

AFFIDAVIT OF E. T. WOLCOTT IN SUP-
PORT OF MOTION TO CORRECT TRAN-
SCRIPT.

United States of America,

Territory of Alaska,—ss.

E. T. Woleott, being first duly sworn, upon his

oath says: That he is the official stenographic re-

porter of the above-entitled court and that, as such

reporter, he took down in shorthand the testimony

given and proceedings at the trial of the above-en-

titled case at Anchorage, Alaska, in the month of

January, 1929, and thereafter transcribed the same

into typewritten longhand.

That at said trial during the direct examination

of the witness Bruno Agostino, who was testifying

in his own behalf, he being one of the additional

defendants in said cause, a question arose as to

the payment to one Arthur Frame of $1000.00 at-

torneys' fees, and that thereupon there was a collo-

quy between L. V. Ray, attorney for plaintiff, and

Arthur G. Thompson, attorney for said additional
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defendant, Bruno Agostino, during which colloquy

Mr. Ray handed to said Thompson a paper, and at

said time said Ray stated that the same was a re-

ceipt for said payment of $1000.00. Said Thomp-

son examined said paper, returned it to said Ray,

and made a statement with regard to its sufficiency

[292—181] as proof of such payment, the exact

wording of which statement I do not recall, and he

thereupon proceeded with the examination of the

witness. That I did not take any notes of such

conversation because I expected it to be followed by

a formal offer in evidence of the paper or that one

of said attorneys would dictate for the record a

formal stipulation with respect thereto, neither of

which courses was followed.

E. T. WOLCOTT.

Subscribed and sworn to before me this 17th day

of July, 1929.

[Seal] F. G. KAPPELMAN,
Clerk of the United States District Court for the

Territory of Alaska, Third Division. [293

—

182]
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[Title of Court and Cause.]

AFFIDAVIT OF HARRY F. MORTON IN SUP-
PORT OF MOTION TO CORRECT TRAN-
SCRIPT.

United States of America,

Territory of Alaska,—ss.

Harry F. Morton, being first duly sworn, on his

oath deposes and says: I am an attorney at law

and a member of the bar of the above-entitled

court. As attorney for E. R. Tarwater, receiver,

one of the additional defendants in the above-en-

titled action, I was present at all stages of the trial

and proceedings in said case. I distinctly recall

that during the taking of the testimony of the wit-

ness Bruno Agostino, as the same appears at page

25 of the official transcript, Mr. L. V. Ray, attor-

ney for the plaintiff in said cause, immediately af-

ter the following answer had been made by the wit-

ness, viz.,
u $1000.00 to Arthur Frame they failed to

pay," handed to Mr. Arthur G. Thompson, attorney

for the additional defendant Bruno Agostino. a

paper which affiant had examined just prior thereto

and knew to be a receipt from one Arthur Frame

to the Alaska Matanuska Coal Company for the

sum of $1000.00. Said Arthur G. Thompson there-

upon took the same and inspected it, and, in my
hearing and presence in <>|>en court, he stated to

Mr. Kay in substance as follows: On that there is

[294—183] of course, no use of you to prove this.

We will admit the fact of payment. Whereupon
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he returned said paper to Mr. Ray and proceeded

to interrogate the witness, Bruno Agostino, upon

the question of the time when such payment was

made, which question, upon objection made by Mr.

Ray, was excluded by the Court.

HARRY F. MORTON.

Subscribed and sworn to before me this 17th day

of July, 1929.

[Seal] F. G. KAPPELMAN,
Clerk of the United States District Court for the

Territory of Alaska, Third Division. [295

—

184]

[Title of Court and Cause.]

AFFIDAVIT OF L. V. RAY IN SUPPORT OF
MOTION TO CORRECT TRANSCRIPT.

United States of America,

Territory of Alaska,—ss.

L. V. Ray, being first duly sworn, upon his oath

says: That he is an attorney at law and member

of the bar of the above-entitled court. That during

the direct examination of the witness Bruno Agos-

tino, by his counsel, Arthur G. Thompson, in the

courtroom at Anchorage, Alaska, during the trial of

the said cause, said Agostino was asked by his said

counsel as to certain alleged failures upon the part

of the plaintiff corporation to comply with the

terms of its agreement in writing with said Agos-

tino, such contract or agreement being a part of
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the pleadings in this case; that the witness, Bruno

Agostino, was asked by his counsel in what respect

they, plaintiff, had failed to comply with the con-

tract, witness replied that such corporation had

failed to pay $1,000.00 due on January 1, 1926, also

that $1,000.00 due to Arthur Frame they, plaintiff,

had failed to pay. That at this point in the trial

affiant rose from his seat and handed to said Ar-

thur G. Thompson, who was then standing and

within reaching distance of affiant, a receipt

[296—185] signed " Arthur Frame" for the sum

of $1,000.00 in payment for services rendered to

Bruno Agostino in certain litigation in said receipt

described. That said counsel for Bruno Agostino

took the receipt in his hand, read the same and

handed it back to affiant with the remark in sub-

stance: "Well, you have the proof all right. We
admit it. You don't have to prove it."

That the matter was next called to the attention

of affiant on May 4th, at Seward, Alaska, upon the

hearing of the motion of defendant Bruno Agostino

for a new trial or for a rehearing, at which time

and place in open court affiant called the attention

of said Arthur G. Thompson to his, said Thomp-

son's admission of a said payment of $1,000.00 to

Arthur Frame for and on behalf of the defendant

Au-oslino, and thai that the court in its opinion and

in its findings had so held.

Further affiant sa^/eth not.

L. V. RAY.
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Subscribed and sworn to before me this 17th day

of July, 1929.

[Seal] F. GL KAPPELMAN,
Clerk of the United States District Court for the

Territory of Alaska, Third Division. [297

—

186]

[Title of Court and Cause.]

OBJECTIONS OF BRUNO AGOSTINO, DE-

FENDANT, TO PLAINTIFF'S PROPOSED
ADDITIONS IN COURT REPORTER'S
TRANSCRIPT OF TESTIMONY.

Comes now Bruno Agostino, the above-named de-

fendant, and objects to the proposed additions

sought by plaintiff in the court reporter's tran-

script of the testimony in the above-entitled suit,

and particularly the addition thereto of testimony

or of statements of counsel with respect to the pay-

ment by plaintiff to Arthur Frame of the sum of

$1000.00—being a payment provided for in the con-

tract of June 13, 1925, for the following reason:

Defendant Bruno Agostino objects to having in-

corporated in the bill of exceptions signed by the

Court any testimony or statements of counsel given

or made during the trial to the effect that plaintiff

had paid to Arthur Frame the sum of $1000.00,

being a payment provided for in the contract of

June 13, 1925, for the reason that such testimony

was not given, and such statements were not made

by counsel for said Agostino, and are not included
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in the notes of the court reporter, who reported the

case, or in his transcript of the testimony prepared

for defendant Agostino; also for the further reason

thai plaintiff in his pleading denies any obligation

to make such payment, and in his opening state

nient by Mr. Kay and in proving its case in chief

made no reference to such contract or any obliga-

tions or payments made or he be made thereunder,

altho such [298—187] payment was denied in the

pleadings and in the testimony of defendant Agos-

tino; also for the further reason that the method

of proving payment, now sought to be used by coun-

sel for plaintiff, is not the proper method of prov-

ing payment.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino. [299—188]

Territory of Alaska,

Anchorage Precinct,—ss.

Arthur G. Thompson, being first duly sworn, on

oath deposes and says : That he is a member of the

bar of the above-entitled court, and is, and was,

during the trial of the above-entitled cause, the

attorney for additional defendant, Bruno Agostino.

That he was present during the trial of said cause

and examined additional defendant Bruno Agos-

tino, a witness testifying in his own behalf; that

during the trial of said cause, and while affiant was

examining said witness Agostino, L. V. Ray, counsel

for plaintiff in said cause, handed to affiant a paper

which is attached hereto, and by reference made a

pari hereof. Thai said paper was signed with the
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name of Arthur Frame, in ink, and is entitled

"Satisfaction of Judgment " in cause No. A.-470,

in said court, dated the 11th day of August, 1925.

That said paper purports to be an acknowledgment

by Arthur Frame of the payment by the Alaska

Matanuska Coal Company to him, on behalf of

Bruno Agostino, of the sum of $1073.87—being the

amount of a judgment rendered in said court on the

12th day of June, 1925, in favor of said Frame and

against said Agostino, for the sum of $960,33, with

interest. That said paper bears a notation near the

top thereof, in pencil, in the handwriting of affiant

as follows, "Reed. 1-22-29," which was the second

day of the trial of the above-entitled cause, and

upon which said Agostino testified. That pursuant

to the custom of affiant, and according to the recol-

lection of affiant, affiant believes, and so states the

fact to be, that said notation was placed thereof by

affiant at about the time said paper was received

and correctly represents the day when said paper

was received by affiant; that affiant received the

said paper during [300—189] the trial of the

above-entitled action from L. V. Ray, counsel for

plaintiff, and that affiant believes the signature at-

tached thereto to be the signature of Arthur Frame.

That affiant does not recall the conversation which

took place at the time affiant received said paper

between affiant and said L. V. Ray, but that what-

ever said conversation may have been, affiant did

not state, either in substance or effect, that the sum

of $1000.00 referred to by counsel for plaintiff, L. V.

Ray, and by counsel for the defendant receiver,
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Harry F. Morton, in their affidavits in support of

plaintiffs' motion to change the transcript of the

testimony prepared by the official court reporter,

had been paid, was admitted to have been paid, or

that proof of payment of same need not be made.

That the payment of the judgment in suit A.-470

represented by the paper given to affiant, as above

stated, is admitted in the pleadings of said Agos-

tino, and is the judgment referred to in paragraph

XVIII of the answer of said Agostino to the com-

plaint of plaintiff; which it is alleged plaintiff

failed to discharge and release.

That the $1000.00 payment referred to in the affi-

davits of counsel is the same $1000.00 which it is

alleged in clause 2 of paragraph XVI of said an-

swer plaintiff failed to make, and is an entirely

separate and different payment provided for in the

contract referred to. That affiant had no recol-

lection that, at any time during the trial of said

action, counsel for plaintiff Mr. Ray gave, showed,

or exhibited to affiant any other paper or receipt

signed, or claimed to have been signed, by Arthur

Frame. That, at no time during the trial of said

suit, did affiant say either in substance or effect to

counsel for plaintiff, Mr. Ray, that said $1000.00

payment agreed to be paid by plaintiff, had been

made, was admitted, or that proof thereof need not

be made. That it is affiant's recollection that at the

hearing of the motion for a new trial, in the above-

entitled cause, held in Seward, Alaska, on May 4th,

1929, the matter of the failure of proof on the part

of plaintiff to support finding of fact No. 15 made

by \\w Court thai [301—190] plaintiff "has kept
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and performed all the acts by it to be kept and

performed under its agreement with Bruno Agos-

tino entered into the 13th day of June, 1925," was

first called to the attention of the Court by affiant in

the presentation to the Court of Bruno Agostino 's

exceptions to findings of fact filed in said cause on

April 19th, 1929, in connection with affiant's motion

for a new trial, and now incorporated in the bill of

exceptions of defendant Bruno Agostino lodged

with the Clerk of the court and presented to the

Court for approval at Seward, Alaska, on June 22d,

1929. That defendant Agostino did then, and has

ever since, relied upon such failure of proof as a

material part of his case, and that, in the opinion of

affiant, defendants Agostino 's case on appeal will

be weakened by the change in the transcript of tes-

timony prepared by the official court reporter,

which is sought to be made by plaintiff.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino.

Subscribed and sworn to before me this 18th day

of July, 1929.

[Seal] J. L. WALLER,
Notary Public. [302—191]

[Title of Court and Cause.]

SATISFACTION OP JUDGMENT.

For and in consideration of the sum of one thou-

sand and seventy-three dollars and eighty-seven

cents ($1073.87), lawful money of the United States,
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to me in hand paid by the Alaska Matanuska Coal

Company, a corporation, for and on behalf of the

above named defendant Bruno Agostino, full satis-

faction is hereby acknowledged of that certain judg-

ment rendered in the above-entitled action on the

12th day of June, 1925, in favor of myself as plain-

tiff, and against the above-named Bruno Agostino,

for the sum of $963.33, with interest thereon at the

rate of 8% per annum from the 1st day of January,

1925, besides the costs of action. And I do hereby

authorize and direct the Clerk of said court to

enter satisfaction of record of said judgment in said

action.

Dated at Anchorage, Alaska, this 11th day of

August, 1925.

ARTHUR FRAME,
Plaintiff. [303—192]

[Title of Court and Cause.]

ORDER CORRECTING TESTIMONY.

It appearing to the Court, upon the motion of the

plaintiff to correct the reporter's notes of testimony

had upon the trial while defendant Bruno Agostino

was testifying in his own behalf, and the matter

having been presented to the Court on the 20th

day of July, 1929, upon said motion in writing sup-

ported by affidavits and upon the objections sup-

ported by affidavits filed by said Bruno Agostino,

that said testimony should be corrected,

—



378 Henry DeJohn et al vs.

IT IS THEREFORE ORDERED that there be

inserted in the testimony of said Bruno Agostino,

after the answer "$1000. to Arthur Frame they

failed to pay," on page numbered 25 of said trans-

cript, the following:

(Whereupon Mr. Ray showed to Mr. Thompson,

attorney for defendant Bruno Agostino, a paper

which was returned by him to Mr. Ray with the

statement in substance and effect that no proof

would be required of the fact that such payment

had been made to Arthur Frame.)

E. COKE HILL,
Judge. [304—192%]

[Title of Court and Cause.]

CERTIFICATE AND ORDER SETTLING AND
ALLOWING BILL OF EXCEPTIONS AND
NARRATIVE STATEMENT OF EVI-
DENCE OF ADDITIONAL DEFENDANTS
HENRY DeJOHN ET AL. AND BRUNO
AGOSTINO.

BE IT REMEMBERED, that at the term of

court held in Seward, Alaska, and on the 22d day

of June, 1929, the additional defendants Henry

DeJohn, S. L. Ruath, Frank Colobuffalo, and Adam
Colonello, trading under the firm name of Premier

Coal Mining Company, and Bruno Agostino, pre-

sented to the Court and lodged with the Clerk thereof

their proposed bills of exceptions and narrative
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statement of evidence in the above-entitled cause

within the time allowed by the Court.

And it further appearing that said bills of ex-

ceptions have been corrected, pursuant to the order

of the Court, and embodied in a single bill of excep-

tions for the purpose of reduction of the record on

appeal in said cause, and pursuant to the stipula-

tion of counsel for appellants contained therein,

which said bill of exceptions is now before the

Court for settlement and allowance.

That said bill of exceptions contains a narrative

statement of all the evidence relating to the issues

tried and necessary for the determination of said

cause on appeal, together with all the documentary

evidence offered relating thereto. That the same

is in due form, as required by the rules of court,

and should be settled, allowed, signed and certified

by the court. That the same has [305—193]

been examined by the several counsels for the par-

ties appearing in said cause, and, beginning on

the 15th day of July, 1929, and continuing to the

20 day of July, 1929, objections filed by such coun-

sel to said bill of exceptions were heard at Anchor-

age, Alaska, and on said 20th day of July, 1929,

the Court ruled upon said objections and ordered

said bill of exceptions corrected in accordance with

said rulings; and on said 20th day of July, 1929,

the Court heard the motion of plaintiff to correct

the official transcript of the testimony with respect

to the payment of $1000 by plaintiff to Arthur

Frame, and the objections of Bruno Agostino, ap-

pellant, to such motion, and considered the affida-
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vits in support thereof, and ruled upon such mo-

tion, which motion and objections, affidavits and

ruling are included in and made a part of such bill

of exceptions.

And it appearing to the Court that said bill of

exceptions has been corrected in accordance with

the ruling of the Court and is in all respects true

and correct, and is the bill of exceptions and nar-

rative statement of the evidence given upon the

trial of appellant Bruno Agostino, and of appel-

lants Henry DeJohn, S. L. Ruath, Frank Colobuf-

falo and Adam Colonello, as corrected and directed

by the Court; that application for allowance of bill

of exceptions and narrative statement of evidence,

by lodgment of the same with the Clerk of the

court, was made by each of said appellants, within

the time provided by law, as extended by the

Court,

—

It is therefore ordered that the foregoing pages

numbered 1 to , inclusive, be settled and al-

lowed as the bill of exceptions and narrative state-

ment of the evidence given on the trial of the above-

entitled cause, of each of said appellants above

mentioned, and that the same become part of the

record on appeal; that the same contains a narra-

tive statement of all the evidence given on the

trial necessary for such appeal, the [306—194]

objections of counsel and the ruling of the Court

thereon, exceptions taken and allowed, and that

whenever an exception was taken the same was

allowed; that the exhibits appearing in said bill

of exceptions are allowed to so appear; the testi-
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mony appearing by questions and answers is al-

lowed to so appear; thai the original exhibits of ap-

pellant Bruno Agostino number 9 and 10 be trans-

mitted with the record on appeal, to be returned

to the Clerk of this court upon the disposition of

said cause on appeal. And said bill of exceptions

is directed to be filed with the Clerk of the court.

Dated at Seward, Alaska, this 5th day of August,

1929.

E. COKE HILL,

District Judge.

Entered Court Journal No. S.-4, page No. 250.

[307—195]

[Title of Court and Cause.]

STIPULATION COMBINING AND CONSOL-
IDATING RECORD ON APPEAL.

It is hereby stipulated by and between counsel for

Bruno Agostino, appellant herein, and counsel for

Henry DeJohn, S. L. Ruath, Frank Colobu/alo and

Adam Colonello, appellants herein, that the record

on appeal in the above-entitled cause may be a joint

record to be used jointly by each appellant for the

purpose of appeal; and that any order or proceed-

ing, pleading, document or paper certified to the

Appellate Court persuanl to the praecipe of either

appellant, or on behalf of either appellant, shall be

part of the record on appeal for either appellant,

whether included in the praecipe of such appellant
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or not ; and that in preparing such transcript on ap-

peal the Clerk of the court shall include therein

only one copy of each order or porceeding, pleading,

document or paper required by either party appeal-

ing.

Dated at Anchorage, Alaska, this 30th day of

July, 1929.

ARTHUR G. THOMPSON,
Atty. for Bruno Agostino.

J. L. WALLER,
JAS. S. TRUITT,

Attys. for Henry DeJohn, S. L. Ruath, Frank

Colobu/alo and Adam Colonello.

[Endorsed] : Filed Aug. 3, 1929. [308]

[Title of Court and Cause.]

PETITION FOR APPEAL.

Comes now the above-named defendant, Bruno

Agostino, who conceiving himself aggrieved by the

judgment and decree of this court, made and en-

tered on the 4th day of May, 1929, in favor of the

plaintiff, Alaska Matanuska Coal Company, and in

favor of defendants E. R. Tarwater, receiver, and

defendants Henry DeJohn, S. L. Ruath, Frank Colo-

bu/alo and Adam Colonello, wherein the affirmative

answer and cross-complaint of this defendant is dis-

missed ; also in favor of the Alaska Matanuska Coal

Company, wherein the posession of the lands therein
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described Is awarded and decreed to said company;

also in favor of Henry DeJohn, S. L Ruath, Frank

Colobu/alo and Adam Colonello, wherein the poses-

sion of the personal property, tools and equipment

upon said lands is awarded and decreed to said

Henry DeJohn, S. L. Ruath, Frank Colobu/alo and

Adam Colonello, in the above-entitled cause, does

hereby appeal from said judgment and decree in the

respects hereinabove mentioned to the United States

Circuit Court of Appeals for the Nineth Circuit,

for the reasons specified in the assignment of errors

filed herewith ; and appellant prays that this appeal

be allowed, and that a transcript of the records,

proceedings and papers, upon wThich said judgment

and decree was made, duly authenticated, may be

sent to said United States Circuit Court of Appeals

for the Nineth [309] Circuit.

This defendant further prays that an order be

made fixing the amount of the security to be fur-

nished by this appellant on appeal. And your peti-

tioner will ever pray.

Dated this day of June, 1929.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino, Defendant.
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Due service of the foregoing petition admitted

this 15th day of July, 1929.

L. V. RAY,
Atty. for Pltf

.

HARRY F. MORTON,
Atty. for Deft. E. R. Tarwater, Receiver,

J. L. WALLER,
Atty. for Henry JeJohn and S. L. Ruath.

JAS. S. TRUITT,
Atty. for Frank Colobu/alo and Adam Colonello.

[Endorsed] : Piled Jul. 15, 1929. [310]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL, DIRECTING
THE SAME TO BE FILED AND FIXING
THE AMOUNT OF APPEAL BOND.

This day came to the defendant, Bruno Agostino,

by his attorney, A. G. Thompson, and presented his

petition for appeal and his assignment of errors,

and, upon consideration thereof, it IS NOW OR-

DERED AND ADJUDGED that said petition and

assignment of errors be and the same are hereby

filed and that the petition for appeal be and the

same is hereby allowed, and that a certified tran-

script of the record, proceedings, judgment, decree,

orders and statement of testimony and all other pro-

ceedings on appeal herein be transferred to the

United States Court of Appeals for the Ninth

Circ^£.
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IT IS FURTHER ORDERED thai the bond of

said defendant on appeal be fixed at the sum of two

hundred and fifty dollars ($250).

Done in open court this 20th of July, 1929.

E. COKE HILL,

Judge of said Court.

Service of the foregoing order is admitted this

19th of July, 1929. [311]

L. V. RAY,
H. F. M.

Atty. for Plaintiff.

HARRY F. MORTON,
Atty. for Defendant E. R. Tarwater.

J. L. WALLER,
Atty. for Henry DeJohn and S. L. Ruath.

JAS. S. TRUITT,
Atty. for Defendants Frank Colobuffalo, Joe Reno,

Guradian for Agam Colonello.

[Endorsed] : Filed Jul. 20, 1929.

Entered Court Journal No. A.-5, page No. 306.

[312]

[Title of Court and Cause.]

DEFENDANT BRUNO AGOSTINO'S ASSIGN-
MENT OF ERRORS.

In pursuance of rules and practice of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit and of the statutes in such case made and

dpprovided, the defendant Bruno Agostino respect-
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fully makes following assignment of errors in the

above-entitled cause to be relied upon by him in his

appeal made from the decree made and entered in

the above-entitled cause on the fourth day of May,

1929.

1. The Court erred in not sustaining this defend-

ants objection to Plaintiffs Exhibit "A" as follows:

Mr. THOMPSON.—"We object to the intro-

duction of the letter for the reason that it re-

lates to a lease purporting to have been issued

by the Secretary of the Interior to the plain-

tiff corporation in this case dated February 19,

1927. It is our position in this case that that

lease is immaterial to the issues in this case, and

we object to the introduction of this letter for

that reason."

To which exception was taken and allowed.

2. The Court erred in overruling this defendants

objection to admitting in evidence Plaintiff's Ex-

hibit "B," for the same reason stated in assigned

error No. 1. [313]

3. The Court erred in refusing to grant the

motion of this defendant, to strike Plaintiff's Ex-

hibit UA." "For the reason that the same is irrele-

vent and immaterial to the issues in this case."

4. The Court erred in reiuing to grant the

motion of this defendant to dismiss plaintiff's ac-

tion "for the reason that under the condition of

the proof upon the trial the plaintiff is seeking

equitable relief. As I understand the situation at

this time the plaintiff is simply asking for posses-

sion of the property, and he sets up his right to
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possession upon a legal title so that, as I understand

the law as applicable to this state of facts, this he-

roines an action in ejectment, purely and simply an

action at law, and no equitable relief is asked for.

The plaintiff is out of possession. He sets up a

legal right to the property and asks the Court to

place him in possession, which is an action in eject-

ment. Therefore, we ask that the case be dismissed.

5. The Court erred in sust/aning plaintiffs ob-

jection to this Defendant Exhibit No. 1, which

tended to show that the lease issued to plaintiff,

being Plaintiffs Exhibit "B," was the result of the

filing of an assignment of the Bruno Agostino lease

of May 5th, 1922, from Bruno Agostino to plaintiff.

6. The Court erred in refusing to admit in evi-

dence this defendants offer of the letter of E. C.

Finney, First Assistant Secretary of the Interior,

to the Register of the Local Land Office, dated May
5th, 1926', filed March 17th, 1927, as Exhibit "A,"

in Case A.-482 in this court, being this Defend-

ants* Exhibit 1, heretofore offered through defend-

ant witness Miss Kolb, and rejected by the Court,

for the reasons heretofore ^signed.

7. The Court erred in refusing to allow this de-

fendant objection to the following question pro-

pounded to Mr. DeJohn by his counsel. [314]

Q. "Mr. DeJohn, what arrangement, if any.

was made between you, on the one part, by

which you represented them under this con-

tract, Defendanl Agostino 's Exhibil No. 6.

What arrangement was made between you and

them by which you represented them.' 1 "For
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the reason that the contract itself sets out the

relations between these parties and terminates

any proper contract or relationship, and the

question as to whether Mr. DeJohn was

operation the property with his associates, or

whom he employed as associates, is immaterial

to this case."

8. The Court erred in admitting evidence De-

fendant Premier Coal Mining Company's Exhibit

No. 3, over the objection of this defendant as fol-

lows: " Objected to on the part of defendant Bruno

Agostino, for the reason that the contract of Oc-

tober 30, 1923, provides for the relationship to ex-

ist between the parties thereto, and terminating all

proper relationships existing between the parties to

the contract of October 30, 1923, and previous con-

tracts ; and for the further reason that is immaterial

what arrangements DeJohn made with his asso-

ciates as stated in the contract offered.

9. The Court erred in admitting over the objec-

tion of this defendant as being immaterial the fol-

lowing question:

Mr. WALLER.—Q. Mr. DeJohn, who were

associated with you during the time you were

in possession of this unit ?

10. The Court erred in admitting over the ob-

objection of this defendant as being immaterial the

following question:

Mr. WALLER.—Q. "Mr. Ruath, after the

execution of this contract TFhat did you and

DeJohn and Colonello, and Colobuffalo do in
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regard to going upon the ground described in

the contract."

11. The Court erred in admitting in evidence

over the objection of this defendant as being imma-

terial Premier Coal Mining Company's Exhibit

No. 4. [315]

L2, The Court erred in sustaining counsel's ob-

jection tli the following question asked of Premier

Coal Mining witness, Mr. Ruath

:

(By Mr. THOMPSON.) Q. "Did you make

any accountings of those profits to the Bank of

Alaska under the provision of the contract?

For the reason that accountings were required

under the contract between Agostino and De-

John of October 30, 1923.

13. The Curt ered in refusing to grant the mo-

tion of this defendant made at the close of the tes-

timony of Premier Coal Mining Company's witness

E. R. Tarwater to dismiss the case, as plaintiff has

neither pleaded nor proved equity, being a renewal

of the same motion made earlier in the case.

(Findings of Fact.)

14. That the Court erred in making finding of

fact No. 6, that since the 31st day of October, 1923,

Henry DeJohn, S. L. Ruath, Frank Colobuffalo and

Adam Colonello, under the firm name of Premier

Coal Mining Company, have been operating Unit

No. 1, as a partnership under an agreement entered

into on the 31s1 day of October, 1923, between Bruno

Agostino and Henry DeJohn, for the reason that,

under said last-mentioned contract, such partner-

ship relatons were in no way binding upon this de-
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fendant and therefor eYvivalent and immaterial

in this case.

15. The Court erred in making of fact No. 9,

that Henry DeJohn, S. L. Ruath, Frank Colobuffalo,

and Adam Colonello, prior to June 12, 1925, placed

certain mining machinery, tools and equipment

upon Unit No. 1?., and are the owners thereof, for

the reason that, under the contract between Bruno

Agostino and Henry DeJohn of October 31st, 1923,

this defendant was entitled to and became the owner

of a 1/5 interest in all machinery, tools and equip-

ment placed upon said lease by Henry [316] De-

John (which likewise applied to all persons acting

by, through or under Henry DeJohn and said con-

tract), and for the further reason that said Henry

DeJohn repudiated and abandoned said contract by

securing the appointment of a receiver on June 12,

1925, and that all of said machinery, tools and

equipment then became and now is the property of

Bruno Agostino.

16. The Court erred in making a finding in its

finding of fact No. 10, that "The Premier Coal

Mining Company continued in possession of Unit

No. 1, and operated and mined the same until some

time in April, 1925," for the reason that the con-

tract authorizing the possession of said Unit was

between Bruno Agostino and Henry DeJohn and

the possession of the Premier Coal Mining Com-

pany, if any such there was, was the possession of

Henry DeJohn.

17. That the Court erred in finding in its find-

ing of fact No. 13 that the Secretary of the Interior
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issued the lease of February 19, 1927, to the plain-

tiff at the joint request of Bruno Agostino and

plaintiff, for the reason that the same is contrary

to the evidence, which is limited by the requirements

placed upon Bruno Agostino under his contract with

plaintiff to assist plaintiff in securing tha approval

of the Secretary of the Interior to his assignment of

Unit 1 to plaintiff.

18. The Court erred in its findings of fact made

in finding No. 15, as follows:

a. "The plaintiff, Alaska Matanuska Coal

Company, has kept and performed all of the

acts and things by it to be kept and jperformed

under its agreement with Bruno Agostino en-

tered into on the 13 day of June, 1925.

'

:

b. " Filed in court a full release satisfaction

and discharge" of the judgment in cause No.

A.-470. [317J

c. "Paid to said Arthur Frame one thou-

sand dollars due to said Arthur Frame from the

said Bruno Agostino."

d. "Deposited to the credit of said Bruno

Agostino in the First National Bank of An-

chorage Alaska the sum of one thousand dol-

lars," all as provwY/r by said contract.

e. That this defendant has broken said con-

tract by failing to deliver possession of Unit

No. 1 to plaintiff, for the reason that the mak-

ing of the advance payments of one thousand

dollars to this defendant, one thousand dollars

to Arthur Frame, the payment of ten thousand

dollars labor claims, the release satl/actioD and
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discharge of judgment in case No. A.-470, as

provided in said contract, were all conditions

precedent to the delivery by this defendant of

Unit No. 1 to plaintiff.

f. "Said agreement so entered into between

Bruno Agostino and the Alaska Matanusa/c

Coal Company has not been altered, changed or

modified in any respect, since the same was

executed by any power of the attorney or other

instruments entered into between the parties or

at all and said agreement is still in full force

and effect.

"

g. The reason assigned for error eledged

in subdivisions A, B, C, D, E and F is that said

findings are contrary to the evidence, and with-

out any evidence to support the same.

19. The Court erred in finding all of the allega-

tion of plaintiffs complaint true, in finding No. 16,

for the reason that the same is not supported by the

evidence.

(Conclusions of Law.)

20. The Court erred in making its conclusion of

law No. 1 and 2, for the reason that the same are

contrary to the evidence, and to the law.

21. The Court erred in finding in its conclusion

No. 4 that the defendants Henry DeJohn, S. L.

Ruath, Frank Colobuffalo, and Adam [318] Colo-

nello have any right in any personal property upon
Unit No. 1, for the reason that the same is con-

trary to the evidence and against the law.

22. The Court erred in its conclusion No. 5,

that defendant Henry DeJohn, S. L. Ruath, Frank
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I olobu/alo, and Adam Colonello and Joseph Reno

as graudisLn of Adam Colonello, arc entitled to the

possession of any personal property situated upon

Unit No. 1, for the reason that the same is contrary

to the law and evidence.

(Other Errors.)

23. The Court erred in not finding, upon the ter-

mination of the receivership, that the posession of

Unit 1 should be delivered over to this defendant,

as prayed for in the answer or cross-bill of this

defendant to the answer of Henry DeJohn, S. L.

Ruath, Frank Colobu/alo and Adam Colonello to

the complaint of plaintiff, and the affirmative de-

fense therein.

24. The Court erred in not finding that this de-

fendant is the owner and entitled to the pos^ssion

of all of the machitiry, tools and equipment upon

said unit, as prayed for in the said answer or cross-

bill mentioned in the perceding assignment.

25. The Court erred in not finding that this de-

fendant is entitled to and do have from the receiver

E. R. Tarwater all of the profits, not herein dis-

claimed by this defendant, derived from the mining

operations of the receivership since June 12th, 192r>

;

and that this defendant was and is entitled, under

the contract between this defendant and Henry De-

John of October 31st, 1923, to y5 of all profits made

by said receivership.

26. The Court erred in n<»t finding that said re-

ceivership was [319] void ab initio, for the rea-

son that it was shown in this case thai in

said suit in which said receiver was appointed,
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being No. A.-482 in this court, no jurisdiction

was had of this defendant, the lessee of Unit

No. 1, and no jurisdiction was had of said unit,

the property involved in this suit; and there

is no proof that such jurisdiction has ever been ac-

quired, either of said defendant or of said prop-

erty in such receivership proceeding, or that this

defendant has acquiessed in or ratified such receiv-

ership; but, on the contrary, the proof is that this

defendant, immediately, upon knowledge of the ap-

pointment of the receiver, sought, by proceedings

in this court, to have the receiver discharged.

27. The Court erred in not finding that the

court was without jurisdiction, under the Act of

October 20th, 1914, to dispossess the tenwant of the

United States, Bruno Agostino, selected by the Sec-

retary of the Interior under the provisions of this

law, and deliver over the posession of said unit to a

person of its own selection, its succesive receivers,

together with the personal property thereon situ-

ated and in which this defendant had an invest,

and cause such person to mine and sell coal from

said unit for any purpose whatsoever.

28. The Court erred in not dismissing -plaintiffs

action, sua sponte, at the close of plaintifffs case in

chief, for the reason that plaintiff had failed to

comply with the jurisdictional provision with re-

spect to suits by corporations in the Territory of

Alaska, provided by chapter 22, section 6 of the

Session Laws of the territory for 1921,—which fail-

ure was not cured by the proof subsequently offered
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in the form of a telegram from the Secretary of

the Territory.

l
m

>. At'icr determining thai plaintiff had com-

plied and defendant Bruno Agostino had failed to

comply with the contract of June loth, 1925, the

Court erred in not awarding to plaintiff the one-fifth

in/rest of [320] this defendant in the tools, min-

ing maehiy/rv and personal property on said unit,

for the reason that this defendant is now debarred,

by the judgment of the Court, from recovering (to

the extent of the value of such property) the full

purchase price agreed to be paid by plaintiff in

said contract.

30. The Court erred, after the opening state-

ment of counsel for plaintiff and the evidence pro-

duced on plaintiffs case in chief—which disclosed

the nature of plainti/fs case, and the theory upon

which plaintiff sought to recover—in considering

the evidence of plaintiff to show compliance with

the contract of June 13th, 1925, for the reason that

plaintiff, in proving its case, had confirmed its

pleadings in denying that it had ever entered into

said contract with this defendant or assumed any

obligations thereby.

31. The Court erred in denying this defendant

motion for new trial.

32. The Court erred in not finding that this de-

fendant is entitled to have and recover, as against

the plaintiff and as against defendants Henry De-

John, S« L Buath, Prank Colobu/alo and Adam
Colonello, as a pari of his costs in this suit, an at-

torney fee ill the sum of ^OOO.O as prayed for.



396 Henry DeJohn et al vs.

WHEREFORE this defendant prays that the de-

cree in the above-entitled suit be reversed, pursuant

to the assignments of error herein made.

ARTHUR G. THOMPSON,
Atty. for Defendant Bruno Agostino.

Service of copy of assignment of errors admitted

this 15th day of July, A. D. 1929.

L. V. RAY,
Attorney for Plaintiff.

J. L. WALLER and

JAS. S. TRUITT,
For Henry DeJohn et al.

HARRY F. MORTON,
Atty. for Receiver. [321]

[Endorsed] : Filed Jul. 15, 1929. [322]

[Title of Court and Cause.]

CITATION ON APPEAL.

The President of the United States to the Above-

named Plaintiff, to the Above-named Defend-

ants E. R. Tarwater, Henry DeJohn, S. L.

Ruath, Frank Colobuffalo, Joe Reno, Guardian

for Adam Colonello, and to Their Respective

Attorneys, GREETING:

You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held in the City

of San Francisco, in the State of California, within

thirty days from the date of this writ, pursuant to
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an appeal, filed in the Clerk's office of the District

Court for the Territory of Alaska, Third Division,

wherein Alaska Matanuska Coal Company, a cor-/

poration, is plaintiff and A. H. McDonald, receiver,

E. R. Tarwater, receiver, Henry DeJohn, S. L.

Ruath, Frank Colobuffalo, and Adam Colonello,

copartners trading under the firm name of Premier

Coal Mining Company, and Bruno Agostino, are

additional defendants, to show cause, if any there

be, why the judgment in such appeal mentioned

should not be corrected and speedy justice should

not be done in that behalf.

WITNESS the Honorable E. COKE HILL,

Judge of the District Court for the Territory of

Alaska, Third Division, this 20th day of July, 1929.

E. COKE HILL,

Judge.

Entered Court Journal No. G.-5, page No. 306.

[323]

Service accepted for this 19th day of -Inly, 1929.

L. V. RAY,
H. F. M.,

Atty. for Plaintiff.

HARRY F. MORTON,
Atty. for Defendant E. R. Tarwater.

J. L. WALLER,
Atty. for Henry DeJohn and S. L. Ruath.

JAS. S. TRUITT,
Atty. for Defendants Frank Colobuffalo, Joe Reno,

Guardian for Adam Colonello.

Filed July 20, 1929. [324]
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[Title of Court and Cause.]

NOTICE OF FILING BOND.

To Alaska Matanuska Coal Company, Plaintiff, and

to L. V. Ray, Its Attorney, A. H. McDonald

and E. R. Tarwater, Receivers, Defendants,

and to H. F. Morton, Their Attorney, and to

Henry DeJohn, S. L. Ruath, Frank Colo-

bu/alo and Adam Colonello and Their Attor-

neys, J. L. Waller and J. S. Truitt:

Notice is hereby given by Bruno Agostino, addi-

tional defendant and appellant in the above-entitled

action, that said defendant has on the day of

June, 1929, filed his bond for costs on appeal in

the above-entitled action with the Clerk of said

court and will as soon as may be convenient to said

court ask that said bond be approved. A copy of

said bond is hereto attached.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino.

Received copy of above notice this 15th day of

July, 1929.

L. V. RAY,
Attorney for Plaintiff.

HARRY F. MORTON,
Attorney for A. H. McDonald and E. R. Tarwater,

Defendants.

J. L. WALLER and

JAS. S. TRUITT,
Attorney for Bruno Agostino, Defendant. [325]
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[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,
that we, Bruno Agostino, as principal, and A. A.

Shonbeck and Fred Parsons, as sureties, are held

and firmly bound unto the plaintiff and to defend-

ants A. H. McDonald, receiver, and E. R. Tarwater,,

receiver, and to Henry DeJohn, S. L. Ruath, Prank
Colobu/alo and Adam Colonello, in the sum of

Two Hundred and Fifty ($250) Dollars, to be pai^

to said plaintiff and said defendants, appellees, for

which payment well and truly to be made we bind

ourselves, and each of us, and our and each of our

heirs, executors and administrators, jointly and

severally, firmly by these presents.

WHEREAS the above-named Bruno Agostino

has appealed to the United States Circuit Court

of Appeals for the Nineth Circuit to reverse the

orders, judgment and decree in the above-entitled

court in said cause,

—

NOW, THEREFORE, the conditions of this ob-

ligation are such, that, if the above-named Bruno

Agostino shall prosecute said appeal to effect, and

answer all damages and costs if he fail to make

good his plea, then this obligation to be null and

void; otherwise to remain in full force and effect.

WITNESS nm- hands and seals this 25th day of

June, 1929.

BRUNO AGOSTINO.
A. A. SHONBECK.
FRED PARSONS. [326]
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United States of America,

Territory of Alaska,—ss.

We, A. A. Shonbeck and Fred Parsons, sureties

in the foregoing bond, being first duly sworn, each

for himself says: I am a resident of Anchorage

in the Territory of Alaska; I am not a counselor

or attorney at law, marshal/, deputy marshal?, com-

missioner, clerk of any court, or other officer of

any court, and I am worth double the amount speci-

fied in the foregoing bond as the penalty thereof,

over and above all my just debts and liabilities and

property exempt from execution.

A. A. SHONBECK.
FRED PARSONS.

Subscribed and sworn to before me this 25th

day of June, 1929.

[Seal] ARTHUR G. THOMPSON,
Notary Public.

My commission expires Aug. 11th, 1930.

This bond is approved this 20th day of July, 1929.

E. COKE HILL,

District Judge.

[Endorsed] : Filed Jul. 20, 1929. [327]
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[Title of Court and Cause.]

OBJECTIONS OF DEPENDANT BRUNO
AGOSTINO TO REPORT OP RECEIVER
FILED JULY 15, 1929.

Comes now additional defendant Bruno Agostino

by his attorney, Arthur G. Thompson, and objects

to the report of the receiver filed July 15th, 1929,

and to the prayed therein that the property listed

in said report be delivered to and determined to

be the property of Henry DeJohn, S. L. Ruath,

Frank Colobu/alo and Adam Colonello, for the fol-

lowing reason:

That under the provisions of the contract of

October 30th, 1923, between Bruno Agostino and

Henry DeJohn, said Agostino had a x
/^ invest in all

of the personal property upon said unit taken into

posession by the receiver, and a y5 infrest in all

mining machiwry, tools and equipment required and

placed upon said unit thereafter, and that said

Agostino has a % infrest in all of the property

listed in Exhibit "A" and Exhibit "B" of said

report, and said infrest should be awarded to him

and delivered to him.

ARTHUR G. THOMPSON,
Atty. for Bruno Agostino.
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Service by copy accepted this 17th day of July,

1929.

L. V. RAY,
Atty. for Pl/i. [328]

HARRY P. MORTON,
Atty. for E. R. Tarwater, Receiver.

J. L. WALLER and

JAS. S. TRUITT,
Attys. for Henry DeJohn et al.

[Endorsed] : Filed Jul. 17, 1929. [329]

[Title of Court and Cause.]

ORDER ENLARGING TIME TO AND IN-

CLUDING OCTOBER 15, 1929, FOR FILING
TRANSCRIPT OF RECORD.

It appearing to the Court upon the motion of

Bruno Agostino, appellant, that the time for filing

transcript and docketing the appeal of Bruno Agos-

tino in the above-entitled cause should be en-

larged,

—

IT IS THEREFORE ORDERED that the time

for filing transcript of record and docketing the ap-

peal of Bruno Agostino, appellant, in the above-en-

titled cause is enlarged to and including the 15th day

of October.
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Done in open court this 3d day of August, 1929.

E. COKE HILL,

Judge.

[Endorsed] : Filed Aug. 3, 1929.

Entered Court Journal No. S.-4, page No. 243.

[330]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court

:

You are requested to take a transcript of the

record to be filed in the United States Circuit Court

of Appeals for the Nineth Circuit, pursuant to an

appeal allowed in the above-entitled cause and to

include in such transcript of record the following

and no other papers or exhibits, to wit:

1. Order (date 2-16-28) directing plaintiff to

bring in additional defendants.

2. Pleadings in the case, consisting of the fol-

lowing:

a. Amended complaint of plaintiff (verrifled

3-5-28), without attached exhibits.

b. Answer of Henry DeJohn, S. L. Ruath,

Frank Colobuffalo, and Adam Colonello, by his

guardian, Joseph Reno, to the complaint of plain-

tiff (being a <*r< >-s-complaint as to deft. Bruno Agos-

tino) (verrified 5-5-28). (Exhibits omitted.)

c Answer of defendant Bruno Agostino to coin-

plaint of plaintiff (filed 6-7-28), including Kxhib-



404 Henry DeJolfm et al vs.

its "A" 1 and "B ,: attached thereto, but excluding

other exhibits.

d. Answer and cross-complaint of Bruno Agos-

tino to answer of [331] Henry DeJohn, S. L.

Ruath, Prank Colobu/alo and Adam Colonello to

plaintif/s complaint (filed 6-7-28).

e. Answer of E. R. Tarwater, receiver, to com-

plaint of plaintiff (verrified Nov. 3d, 1928).

f. Reply of additional defendants Frank Colo-

bu/alo and Adam Colonello to answer of Bruno

Agostino (so entitled, being an answer to the affirm-

ative defense set up by Bruno Agostino in his an-

swer to the complaint of plaintiff) verrified Dec.

14th, 1928.

g. Reply of additional defendants Henry DeJohn

and S. L. Ruath to answer of Bruno Agostino (so

entitled, being an answer to the affirmative defense

set up by Bruno Agostino in his answer to the com-

plaint of plaintiff) verrified Dec. 11th, 1928.

h. Reply of plaintiff to answer of defendant

Bruno Agostino, verrified Dec. 3d, 1928.

i. Reply of additional defendants Henry DeJohn

et al. to the further and affirmative defense of

Bruno Agostino to the " Answer of Defendant

Henry DeJohn" (being a reply of Henry DeJohn

et al. to the answer of Bruno Agostino to the cross-

complaint of Henry DeJohn et al.) verrified Jan.

29th, 1929.

3. a. Order extending time to defendant Bruno

Agostino to file or submit for approval his bill of

exceptions, Made May 4th, 1929.
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b. Order extending time to defendant Bruno

Agostino to file or submit for approval his bill of

exceptions, made May 29th, 1929 (time extended

to June 28th, 1929).

e. Order fixing July 15th, 1929, at Anchorage,

Alaska, as the time and place for settlement of bill

of exceptions, made June 22d, 1929, at Seward,

Alaska.

d. Order extending time to settle bill of excep-

tions to Aug. 3d, 1929, at Seward, Alaska, made
July 20th, 1929. [332]

4. Notice of lodgment with the Clerk and pres-

entation to the Court for allowance of bill of excep-

tions and narrative statement of evidence of Bruno

Agostino, at Seward, Alaska, June 22d, 1929.

5. Combined bill of exceptions and narrative

statement of evidence of defendants Bruno Agos-

tino and Henry DeJohn et al. (first lodged with

Clerk and presented for allowance June 22d, 1929)

as corrected and amended under the direction of the

Court, with certificate of court settling, allowing

and certifying same.

6. Stipulation of counsel for defendants Bruno

Agostino and Henry DeJohn et al., for combining

and consolidating the record on appeal.

7. Petition on appeal of defendant Bruno Agos-

tino filed 7-20-29.

8. Order allowing petition on appeal.

9. Assignment of errors of defendant Bruno

Agostino filed 7-20-29.

10. Citation (original) issued 7-20-29.
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11. Notice of filing bond on appeal, and appeal

bond, filed and approved 7-20-29.

12. Objections of defendant Bruno Agostino

filed 7-17-29 to report of receiver filed 7-15-29.

13. Order enlarging time to docket cause with

Clerk of Circuit Court of Appeals, and file tran-

script of record.

14. Order denying motion of defendant Bruno

Agostino for new trial, made May 4th, 1929.

15. Praecipe of defendant Bruno Agostino.

16. Order consolidating appeals for purpose of

transcript of record on appeal. [333]

17. Order correcting reporters transcript of tes-

timony of Bruno Agostino in regard to payment by

plaintiff of $1000 to Arthur Frame.

18. Clerk's certificate to transcript of record.

ARTHUR G. THOMPSON,
Atty. for Bruno Agostino.

Service of foregoing praecipe acknowledged by

receipt of copy this 3d day of August, 1929.

L. V. RAY,
Atty. for Plft.

HARRY F. MORTON,
Atty. for E. R. Tarwater, Receiver.

J. L. WALLER and

JAS. S. TRUITT,
Attys. for Defts. DeJohn et al.

[Endorsed] : Filed Aug. 3, 1929. [334]
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[Title of Court and Cause.]

ORDER OF CONSOLIDATION OF APPEALS.

It appearing to the Court upon the motion of

appellant, Bruno Agostino, that it is proper, in the

interest of economy, and in accordance with orderly

procedure that the appeals of Bruno Agostino and

of Henry DeJohn, S. L. Ruath, Frank Colobuffalo,

and Adam Colonello, copartners trading under the

firm name of " Premier Coal Mining Company,"

should be consolidated:

IT IS THEREFORE ORDERED that, for the

purpose of the transcript of the record in said cause,

the appeals of Bruno Agostino and of Henry

DeJohn, S. L. Ruath, Frank Colobuffalo, and Adam
Colonello, copartners trading under the trim name

of "Premier Coal Mining Company' : be consoli-

dated.

Done in open court this 3d day of August, 1929.

E. COKE HILL,

Judge.

[Endorsed] : Filed Aug. 3, 1929.

Entered Court Journal No. 8.-4, page No. 242.

[335]
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[Title of Court and Cause.]

PETITION OF HENRY DeJOHN, S. L. RUATH,
FRANK COLOBUFFALO, AND ADAM
COLONELLO, COPARTNERS, TRADING
UNDER THE FIRM NAME OF "PREMIER
COAL MINING COMPANY, '

' ADDI-
TIONAL DEFENDANTS, FOR APPEAL
TO THE UNITED STATES CIRCUIT
COURT OF APPEALS IN AND FOR THE
NINTH JUDICIAL CIRCUIT.

The above-named defendants, Henry DeJohn, S.L.

Ruath, Frank Colobuffalo, and Adam Colonello,

copartners, trading under the firm name of "Pre-

mier Coal Mining Company," conceiving themselves

aggrieved by the decree made and entered in this

cause on the 18th day of March, 1929, and filed of

record in said court and cause on the 4th day of

May, 1929, do hereby appeal from said order and

decree to the United States Circuit Court of Ap-

peals in and for the Ninth Judicial Circuit, for the

reasons specified in their bill of exceptions and as-

signment of errors, which is filed herewith.

Petitioners, appellants herein, further represent

that more than One Thousand Dollars are involved

in said order, judgment and decree, to wit, approxi-

mately the sum of Fifty Thousand Dollars,

—

[336]

WHEREFORE said additional defendants pray

that this appeal may be allowed, and that a tran-

script of the record proceedings, evidence and pa-
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pers upon which said order, judgment and decree

was made, duly authenticated, may be sent to the

United States Circuit Court of Appeals in and for

the Ninth Judicial Circuit, at San Francisco, Cali-

fornia.

Dated this the 22d day of June, 1929.

J. L. WALLER,
JAS. S. TRUITT,

Attorneys for Henry DeJolm, S. L. Ruath, Frank

Colobuffalo and Adam Colonello, Additional

Defendants and Appellants.

We do hereby acknowledge receipt of copy and

sendee of the above petition of Henry DeJolm, S. L.

Ruath, Frank Colobuffalo and Adam Colonello, ad-

ditional defendants-appellants, on this the 22d day

of June, 1929.

L. V. RAY,
Attorney for Alaska Matanuska Coal Company, a

Corporation, Plaintiff-Appellee.

HARRY F. MORTON,
Attorney for A. H. McDonald, Receiver, Defendant,

and E. R. Tarwater, Receiver and Additional

Defendant-Appellees.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino, Additional Defend-

ant-Appellee.

[Endorsed] : Filed Jun. 22, 1929. [337]
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[Title of Court and Cause.]

ASSIGNMENT OF ERROR (PREMIER COAL
MINING COMPANY).

Comes now Henry DeJohn, S. L. Ruath, Frank

Colobuffalo and Adam Colonello, copartners, trading

under the firm name of Premier Coal Mining Com-

pany, additional defendants and appellants herein,

and make and file the following assignment of error

upon which they will rely in prosecuting their ap-

peal in the above-entitled action:

1. The Court erred by refusing to admit in evi-

dence that certain agreement in writing between

Bruno Agostino, as party of the first part and Frank

Colobuffalo, A. Colonello, Henry DeJohn, Louis

Llahy and S. L. Ruath, parties of the second part,

dated on the 8th day of December, 1921, offered

by defendants' counsel (which refusal was then

and there excepted to and exception allowed, Bill

of Exceptions, page 19, lines 8-31), said agreement

being designated as Premier Coal Mining Com-

pany's Exhibit 2 for identification, is an essential

part of the case of these defendants and the begin-

ning of the trust relations claimed and urged t>y

these defendants in their several answers and cross-

complaints and [338] affirmative defenses.

2. The Court erred in denying the motion of

Jas. S. Truitt, attorney for said defendants, made

at the beginning of the trial (page 1, Bill of Excep-

tions), renewed at the close of the trial (page 38,

Bill of Exceptions), and at an earlier stage of the
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proceedings filed in writing by Morton E. Stevens

and M. M. Thompson, then attorneys for these de-

fendants; that the judgments againsl the Premier

Coal Mining Company and these defendants be paid

by the receiver, the possession of Unit No. 1 restored

to these defendants and the receiver discharged for

the reason that under section 1585, Compiled Laws

of Alaska, 1913, the section under which said re-

ceiver was appointed, he could have been appointed

for the sole purpose of collecting sufficient funds to

pay the judgment against these defendants and

after that purpose was accomplished his retention

for any purpose was illegal and his acts void.

3. The Court erred in refusing to admit in evi-

dence Defendant Premier Coal Mining Company's

Exhibit No. 2 for identification (Bill of Exceptions,

page 19), when the following questions were asked

and answers given—questions by Mr. Waller:

Q. Now, Mr. DeJohn, I call your attention

to the paragraph of this contract (Bruno Agos-

tino's Exhibit 6) which begins as follows:

"That under the provisions of a contract dated

December 8th, 1921, between Bruno Agostiow,

Henry DeJohn, S. L. Ruath, Frank Colobuft'alo

and Adam Colonello, creating a partnership

for the mining of coal from Unit No. 1, each

of said parties last mentioned became entitled

to and received a one-fifth (1/5) interest in all

machinery" and so forth, and ask you if the

contract so referred to was in writing?

A. Yes.
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Q. (To Clerk of Court.) Will you mark that

as Defendant Premier Coal Mining Company's

Exhibit 2 for identification ! (So marked.)

Q. (To Witness.) I ask you if you know

what that contract referred to, that paper, is!

A. That is the first contract made with Bruno

Agostino.

Q. Is that the contract that was made with

Bruno Agostino on the one part, and you and

S. L. Ruath and Frank Colobuffalo and Adam
Colonello on December 8th, 1921?

A. Yes. [339]

Q. And was the purpose of the contract

—

Mr. RAY.—We object to the question.

( Quest tion withdrawn.)

Mr. WALLER.—Q. Is that document you

hold in your hand the original contract ?

A. Yes.

Q. Did you sign it? A. Yes.

Q. Did the other parties sign it in your pres-

ence? A. Yes.

Mr. WALLER.—I offer this exhibit in evi-

dence.

Mr. THOMPSON.—We object to the offer

for the reason that all of the rights of the par-

ties under this contract are set up and pro-

vided for in the contract entered into Octo-

ber 30, 1923 ; that that contract supersedes this

contract, and specifically provides that all the

rights of the parties theretofore existing are

taken care of in the contract of October 30,
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1923, and that this partnership is thereby dis-

solved.

Mr. RAY.—The plaintiff objects to the ex-

hibit on the ground that it is too remote and

lias no bearing or weight, and is not binding

at all in any way upon the plaintiff, and can

tend to prove no issue in the case as far as the

plaintiff is concerned.

Mr. WALLER.—We offer the exhibit for

the reason that the contract of October 30, 1923,

refers to it and includes it as part of that con-

tract, and states that the rights of the partners

are the same as under the contract of 1921.

Further, the contract of 1921 now offered in

evidence is the initiation of what we claim is a

trust in regard to this property. It states that

the partners have each put up one thousand

dollars to Bruno Agostino in payments for the

purpose of working Unit No. 1 after the lease

shall be received ; and that even if there was no

express trust, this payment of one thousand

dollars each would constitute a constructive

trust in regard to this property, and we wish

to go back to that time to show that that is the

beginning of the trust.

(Court's ruling excepted to and exception al-

lowed.)

The trial of the cause closed on the 11th day of

February, 1929, and the Court, having taken the

matter under advisement, Left Anchorage the next

day and later went to Ketchikan, Alaska, for the
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purpose of holding court in the first division; that

on the 11th day of March, 1929, while yet at Ketchi-

kan, the court rendered its opinion in writing, which

together with copies of findings of fact [340]

and conclusions of law was received by these de-

fendants on or about the 18th day of March, and a

copy of the judgment in the case was received on

or about the 25th day of the same month. Where-

upon, on April 10th, 1929, these defendants, by their

attorneys, filed exceptions in writing to said find-

ings, conclusions and judgment, and on the 12th

day of April, 1929, filed a motion for a new trial

which, on May the 4th, 1929, was overruled by the

Court and a new trial denied.

Now, therefore, these defendants, assign errors

made by the Court in its said findings, conclusions

and judgment.

4. The Court erred in making the 7th finding of

fact, which reads as follows:

"On the 31st day of October, 1923, S. L.

Ruath and Adam Colonello were not and they

are not now citizens of the United States and on

said date Frank Colobuffalo was not a citizen of

the United States, but was admitted to citizen-

ship on the 4th day of August, 1925."

and in making conclusion No. 4, which was ap-

parently, in whole or in part, deduced from said

finding and which is as follows

:

"The defendants Henry DeJohn, S. L.

Ruath, Frank Colobuffalo, Adam Colonello ami

Joseph Reno, as guardian of said Adam Colo-

nello, have no interest in said Unit No. 1, except
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the right to certain personal property thereon

and that the cross-complaint and affirmative

defenses of said defendants should be dismissed

for lack of equity."

on the following ground: That the rule in this case

is in nowise different from that which prevails and

which has prevailed from time immemorial as to

the necessity of " office found" in order to bar an

alien from even locating a mine; therefore the fact

that one or more, but less than all, of said defend-

ants were on October 31st, 1923, aliens, would not

prevent them from entering into a working agree-

ment for mining Government coal lands with the

rightful owner of a lease thereof, nor from burden-

ing such coal land with such working agreement.

5. The Court erred in making Paragraph 9 of

said findings of /fact (Bill of Exceptions, p. 62),

reading as follows: [341]

" Prior to June 12th, 1925, the defendants

Henry DeJohn, S. L. Ruath, Frank Colobuffalo

and Adam Colonello, at their own cost and ex-

pense, placed upon said Unit No. 1, certain

mining machinery, tools and equipment and are

the owners thereof."

on the ground that the evidence (Ruath 's testimony,

Bill of Exceptions, page 23, lines 19 et seq.) shows

that the buildings were erected on said unit by these

defendants at a cost of six thousand dollars. The
Court should have included in said findings the

word buildings.
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6. That the Court erred in making Finding No.

11 (Bill of Exceptions, page 64) and particularly

the last three lines thereof, reading as follows

:

"By said acts Henry DeJohn and the mem-

bers of the Premier Coal Mining Company

have forfeited all their rights to the possession

of Unit No. 1."

For the following reasons:

(1) That prior to the 19th day of February,

1927, when the lease called the " consolidated lease"

was granted to the plaintiff by the Secretary of the

Interior, none of the parties to this action was

in a position to raise the question of abandonment

of said Unit No. 1, except Bruno Agostino, and at

no time after the 13th day of June, 1925, when he

disposed of all his right, title and interest in said

premises (Plaintiff's Ex. "A"), and thereafter had

no right to interfere.

(2) That the contract of October 31st, 1923

(Defendant Agostino 's Ex. No. 6), is irrevocable

concerning the interests of the various parties

thereto and provided for forfeiture only of De-

John's management and control of the operation on

the said unit.

7. The Court erred in making the last three lines

of Finding No. 14 (Bill of Exceptions, p. 66),

wherein the Court found that Bruno Agostino did

not hold the lease to Unit No. 1, "as trustee for

Henry DeJohn, S. L. Ruath, Frank Colobuffalo,

Adam Colonello, or either of them, either in whole

or in part," for the reason that the contract between

Bruno Agostino and [342] Henry DeJohn, dated
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October 31st, 1923 (Bruno Agostino's Exhibit No.

6), and the contract of partnership between Dc-

John, Ruath, Colobuffalo and Colonello, dated the

same day (Defendant Premier Coal Mining Com-

pany's Exhibit No. 4-A), created a trust of which

Bruno Agostino is trustee and Henry DeJohn, and

through him, his partners, are the beneficiaries.

8. The Court erred in drawing the last three

lines of Conclusion No. 3 (Bill of Exceptions, p. 69),

reading as follows

:

"And said Bruno Agostino did not hold the

same (Unit No. 1), as trustee for Henry De-

John, S. L. Ruath, Frank Colobuffalo, Adam
Colonello or any other person, in part or at all."

For the reason that the contract itself (Bruno

Agostino's Exhibit No. 6), shows that it was the

intention of the parties to said contract to create a

trust in favor of DeJohn, Ruath, Colobuffalo and

Colonello, and that it did create such a trust.

9. The Court erred in adjudging that the plain-

tiff, the Alaska Matanuska Coal Company,

"Do have and recover from the defendant

E. R. Tarwater, as receiver, the immediate

possession of coal leasing unit No. 1, Matanuska

Coal Fields, Territory of Alaska, containing

three hundred and twenty acres more or less

and consisting of the Southeast quarter of

Section 28 and the Southwest quarter of Sec-

tion 27, in Township 19 North, Range 2 East,

Seward Meridian together with all buildings

and improvements erected upon said lands;

and the said E. R. Tarwater, as such receiver,
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is hereby ordered and directed to immediately

deliver to said plaintiff, the said land and all

buildings and improvements erected thereupon

;

* * * " (Bill of Exceptions, pp. 77, 78).

For the reason that the contract (Bruno Agos-

tino's Ex. 6) creates a trust in favor of these de-

fendants. Also for the further reason that the

evidence shows (Bill of Exceptions, page 23), that

the buildings erected on said unit prior to June

12th, 1925, were so erected by these defendants and

cost six thousand dollars. [343]

10. The Court erred in adjudging as follows

(Bill of E., p. 78) :

"It is further ordered and adjudged that the

defendants Henry DeJohn, S. L. Ruath, Frank

Colobuffalo, and Adam Colonello and Joseph

Reno as guardian for the said Adam Colonello,

have no right to the possession of said coal

leasing Unit No. 1 and their affirmative an-

swers and cross complaints are hereby dis-

missed.' '

For the reason that the contract of October 31st,

1923 (Agostino's Exhibit No. 6), creates a trust in

favor of these defendants, of which the plaintiff,

the Alaska Matanuska Coal Company, had, on the

13th day of June, 1925, full notice of this appoint-

ment of a receiver of said unit and that these de-

fendants had been in possession of and operating

Unit No. 1, and by the exercise of reasonable dili-

gence could have learned the nature and source of



Alaska Matanuska Coal Company et al, 419

such claims as these defendants had in and to said

Unit 1 (Finding of Fact No. 15, B. of E., p. 68).

Also (Agostino
y

s Exhibit No. 4, Testimony of

Agostino, B. or E., p. 13, lines 23-24) (B. of E.,

page 16, lines 9 to 23). Also (Testimony of Thos. C.

Price, Precinct Recorder, B. of E., p. 29, lines

8^17). Also Ruath's testimony (Bill of Ex., p. 25,

line 16, line 14, page 26).

11. The Court erred in overruling the motion

of these defendants for a new trial.

WHEREFORE, these defendants, Henry De-

John, S. L. Ruath, Frank Colobuffalo and Adam
Colonello, trading under the firm name of Premier

Coal Mining Company, pray that the judgment of

the District Court may be reversed.

J. L. WALLER and

JAS. S. TRUITT,
Attorneys for Above-named Defendants. [344]

Received copy of the above and within assignment

of error this 22d day of June, 1929.

L. V. RAY,
Attorney for the Plaintiff.

HARRY F. MORTON,
Attorney for Defendant E. R. Tarwater, Re-

ceiver.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino.

[Endorsed] : Filed Jun. 22, 1929. [345]
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[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, Henry DeJohn, S. L. Ruath, Frank Colo-

buffalo, and Adam Colonello, copartners trading

under the firm name of " Premier Coal Mining

Company," as principals, and Fred H. Shodde, and

O. J. Morino, as sureties, are held and firmly bound

unto Alaska Matanuska Coal Mining Company, a

corporation, in the full sum of Two Hundred and

Fifty Dollars ($250.00), lawful money of the United

States of America, to be paid to the said obligee, its

attorneys, executors, successors and/or assigns, to

which payment, well and truly to be made, we bind

ourselves, our heirs, executors, and administrators,

jointly and severally, firmly by these presents.

Signed, sealed and dated this the 13th day of

July, 1929.

The conditions of this obligation are such that,

WHEREAS, lately, at a term of the District Court

in and for the Territory of Alaska, Third Division,

in a suit then pending in said [346] court, between

said Alaska Matanuska Coal Company, a corpora-

tion, plaintiff, against A. H. McDonald, receiver,

defendant, E. R. Tarwater, receiver and additional

defendant, Henry DeJohn, S. L. Ruath, Frank

Colobuffalo and Adam Colonello, copartners, trad-

ing under the firm name of " Premier Coal Mining

Company, additional defendants, and Bruno Agos-

tino, additional defendant, a decree wTas rendered

against the said Henry DeJohn, S. L. Ruath, Frank
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Colobuffalo, and Adam Colonello, copartners, trad-

ing under the firm name of said Premier Coal

Mining Company, and they, the said Henry De-

John, S. L. Ruath, Frank Colobuffalo and Adam
Colonello, copartners, trading under the firm name

of "Premier Coal Mining Company," aforesaid, hav-

ing obtained an appeal and filed a copy thereof in the

Clerk's office of the said court, to reverse the said

decree against them in the said court, and a cita-

tion directed to said plaintiff, citing and admonish-

ing it to be and appear at a session of the United

States Circuit Court of Appeals, Ninth Circuit, to

be holden at the city of San Francisco, in the State

of California, within thirty (30) days after the date

of the service of said notice of appeal,

—

NOW, THEREFORE, the condition of the above

obligation is such that if the said Henry DeJohn,

S. L. Ruath, Frank Colobuffalo and Adam Colo-

nello, copartners, aforesaid, shall prosecute their

appeal to effect and answer all damages and costs

if they shall fail to make their plea good,

not exceeding the aforesaid sum of Two Hundred
and Fifty Dollars, then the above obligation to be

void ; otherwise to remain in full force and virtue.

S. L. RUATH. (Seal)

HENRY DeJOHN. (Seal)

FRANK COLOBUFFALO. (Seal)

ADAM COLONELLO.
By JOE RENO,

His Guardian. [347]

FRED H. SHODDE. (Seal)

O. J. MORINO. (Seal)
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Signed, sealed and delivered in the presence of:

J. L. WALLER.
JAS .S. TRUITT.

United States of America,

Territory of Alaska,—ss.

Fred H. Shodde and O. J. Morino, being duly

sworn, each for himself and not one for the other,

deposes and says that I am a resident of the Terri-

tory of Alaska, and one of the sureties in the above-

entitled obligation; that I am not an attorney or

counselor at law, United States Marshal, Deputy

United States Marshal, United States Commis-

sioner, Clerk of the court, or other official of any

court; that I am worth the sum mentioned in said

obligation over and above all my just debts and

liabilities in real estate within the jurisdiction of

said court, not exempt from execution.

FRED H. SHODDE. (Seal)

O. J. MORINO. (Seal)

Subscribed and sworn to before me this the 13th

day of July, A. D. 1929.

[Seal] J. L. WALLER,
Notary Public in and for Alaska.

My commission expires February 17, 1930.

The foregoing bond is approved this the 15th day

of July, 1929.

E. COKE HILL,
Judge of the District Court.

[Endorsed] : Filed Jul. 15, 1929. [348]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FIXING
BOND.

This day came Henry DeJohn, S. L. Ruath,

Frank Colobuffalo, and Adam Colonello, by his duly

appointed, qualified and acting guardian, Joseph

Reno, copartners trading under the firm name of

Premier Coal Mining Company," additional defend-

ants named in the above-entitled action, and pre-

sented their petition for an appeal and the bill of

exceptions and assignment of errors accompanying

the same, which said petition upon consideration of

the Court is hereby allowed, and this Court hereby

allows an appeal to the Circuit Court of Ap-

peals in and for the Ninth Judicial Circuit

upon the filing of a bond in the sum of Two
Hundred and Fifty Dollars with good and sufficient

surety to be approved by the Court.

Dated this the 22d day of June, 1929.

E. COKE HILL,

Judge of the District Court.

[Endorsed] : Filed Jun. 22, 1929.

Entered Court Journal No. S.-4, page No. 173.

[349]
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[Title of Court and Cause.]

STIPULATION RE PRINTING TRANSCRIPT
OP RECORD.

IT IS HEREBY STIPULATED between the at-

torneys for the parties respectively that in printing

the record in this case for use in the United States

Circuit of Appeals, Ninth Circuit, all captions shall

be omitted after the title of the cause has been once

printed, and the words " Caption and Title" and the

name of the paper or document shall be substituted

therefor. All other parts of the record shall be

printed.

Dated this 21st day of June, 1929.

L. V. RAY,
Attorney for Appellee.

HARRY F. MORTON,
Attorney for Appellee-Receiver.

J. L. WALLER,
JAS. S. TRUITT,

Attorneys for Appellants.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino, Appellee.

[Endorsed] : Filed Jun. 22, 1929. [350]
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DEFENDANT PREMIER COAL MINING
COMPANY'S EXHIBIT No. 1 FOR IDEN-
TIFICATION.

Admitted.

POWER OF ATTORNEY.

KNOW ALL MEN BY THESE PRESENTS:
That I, Bruno Agostino, have, and do hereby make,

constitute and appoint, Henry DeJohn, my true

and lawful attorney in fact to represent me in

connection with the fulfillment of the conditions of

my lease from the Secreafry of the Interior to

Unit No. 1, on Moose Creek, in the Matanuska Coal

Field, in regard to the making of reports to said

secretary, or his agents, of the operations of said

lease, the mining, shipping and sale of coal derived

from said lease, and all other information wThich

may be required by said Secretary in regard to

the mining operations conducted on said lease ; also

in regard to the payment of all rents and royalties

due, or to become due, to the United States and

provided for in said lease; to make said reports

and furnish said information, when required, in my
name and behalf, and to make said payments in

my behalf, as fully to all intents and purposes as

I myself sould do if personally present.

HEREBY RATIFYING AND CONFIRMING
all that my said attorney may lawfully do by vir-

tue hereof.
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IN WITNESS WHEREOF, I have hereunto

subscribed my name this 31st day of October, 1923.

BRUNO AGOSTINO.
Witnesses

:

ARTHUR G. THOMPSON.
ARTHUR FRAME.

Territory of Alaska,

Anchorage Precinct,—ss.

This 31st day of October, 1923, personally ap-

peared before me Bruno Agostino, personally

known to me to be the person represented in, and

who signed the foregoing power of attorned, and

acknowledged that he executed the same freely and

voluntarily for the uses and purposes therein set

forth.

[Seal] ARTHUR G. THOMPSON,
Notary Public.

My commission expires Aug. 11th, 1926.

Filed 1:30 P. M. Nov. 3, 1923, at request of

Bruno Agostino. [351]

United States of America,

Territory of Alaska,—ss.

I, Thos. C. Price, U. S. Commissioner, and

ex-officio Recorder for Anchorage Precinct, Third

Division, Territory of Alaska, at Anchorage, Alaska,

DO HEREBY CERTIFY that the attached is a

true, full and correct copy of the instrument and

of the whole thereof, as same appears of record

in Book 11, page 206, Precinct Records of said

Anchorage Precinct, Division and Territory afore-

said, in my office at Anchorage, Alaska.
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IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal, this 18th day

of January, 1929.

[Seal] THOS. C. PRICE,

U. S. Commissioner and Ex-of/icio Recorder, An-

chorage Precinct, Third Division, Territory of

Alaska. [351-A]

DEFENDANT PREMIER COAL MINING
COMPANY'S EXHIBIT No. 2 FOR IDEN-
TIFICATION.

Rejected.

AGREEMENT.

THIS AGREEMENT, made and entered into

at Anchorage, Alaska, this the 8th day of Decem-

ber, A. D. 1921, by and between Bruno Agostino,

the party of the first part, and the other undersigned

hereto as parties of the second part, WITNESS-
ETH:
WHEREAS, the said first party has made ap-

plication to the Secretary of the Interior for a lease

of the southeast quarter of section twenty-eight

and the northwest quarter of section twenty-seven,

township nineteen north, range two east, under

the provisions of the Act of Congress approved

Oct. 20, 1914, and the laws mandatory thereof, and

whereas the parties hereto desire to associate them-

selves together in a partnership for the purpose
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of working and developing the said property as a

coal mine, it is hereby mutually agreed as follows

:

First: That the said partnership shall be known

as the B. A. Moose Creek Coal Company, to which

each of the parties hereto agree to pay the sum

of one thousand dollars ($1000.00) upon the form-

ing thereof and the signing of this agreement, to

be used in carrying on the work of the company,

except the first party wTho is to furnish mining

machinery, equipment, and supplies of the value

of not less than one thousand dollars, which shall

become the property of said partnership. It is

also understood that upon the issuing of said lease

the first party shall hold the same for the use and

benefit of said company under such rules and regu-

lations governing the same as may be established

by the secretary of the Interior.

Second: It is further understood and agreed be-

tween the parties hereto that each of the under-

signed shall for the period of at lease eight months

give his best efforts on behalf of the business of

said company, and shall not quit before the expira-

tion of said time without the consent of the other

members of the firsm, except in case of sickness.

It is also understood [351B—352] that any of

the parties hereto may sell his interest in said com-

pany at any time, giving to the other members,

however, the first opportunity to purchase the same.

Third: It is also understood that the parties

hereto while working for the company shall receive

the usual going wage for the class of work he per-

forms and for the time actually engaged. The com-
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pany shall keep a time-book and record of receipts

and disbursements and there shall be an adjustment

each month so that the various members may know-

how he stands with the firm.

Fourth: Bruno Agostino, the first party, shall

be manager of the company and have the charge

and direction of the work and mining operations

being carried on upon the ground, and shall sub-

ject to the consent of a majority of the other mem-

bers of the partnership have authority to employ

and discharge workmen and purchase the requisite

mining tools, machinery, equipment, and supplies.

There shall be no quarrels or disputes between the

parties hereto in regard to the manner of carrying

on mining operations upon said property, and any

member or members of the firm causing any trouble

may be discharged by the manager in his discretion

as any other employee, however retaining his pro

rata interest in the company as shown by the

amount of his investment.

Fifth: It is further understood and agreed that

no wages or compensation shall be paid to any of

the parties hereto for or on account of any of the

things to be done or performed hereunder, unless

the same shall come from the output of the said

mine after the payment of all other necessary ex-

penses in connection therewith, including provi-

sions, supplies, and other help. That thereupon

each of the parties hereto shall be paid for his

work and labor, and the resudia, if any, shall then

be divided among the parties hereto according to

their respective interests, due allowance hem- made
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for the future operations of the mine, and the with-

holding of a sufficient sum of money from the earn-

ings [353] to carry on its operation.

Sixth: It is further agreed and understood be-

tween the parties hereto that in the work to be

done upon said lands and in the mining and opera-

tion of the same, due observance shall be had at

all times to the terms and conditions of the lease

thereof from the United States and this agreement

is entered into with the understanding that the

provisions of such lease shall be controlling.

IN EVIDENCE WHEREOF, the said parties

have hereunto set their hands and seals this the

day and year in this agreement first above written.

BRUNO AGOSTINO, (Seal)

First Party.

FRANK COLOBUFFALO, (Seal)

A. COLONELLO, (Seal)

HENRY DeJOHN, (Seal)

LOUIS LLAHY, (Seal)

S. L. RUATH, (Seal)

, (Seal)

, (Seal)

Second Parties.

Signed, sealed, and delivered in the presence of:

. [354]
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DEFENDANT PREMIER COAL MINING
COMPANY'S SUBSTITUTE EXHIBIT
No. 4-A FOR IDENTIFICATION.

Admitted.

PARTNERSHIP CONTRACT.

THIS CONTRACT, made and entered into this

31st day of October, 1923, by and between Henry

DeJohn, S. L. Ruath, Frank Colobuffalo and Adam
Colonello,

—

WITNESSETH: That Whereas the said parties

first above mentioned, together with Bruno Agos-

tino, have heretofore been engaged as partners in

the business of mining, transporting and selling

coal from Unit No. I on Moose Creek, in the Mata-

nuska Coal Field, Alaska, under the firm name and

style of the B. A. Moose Creek Coal Co., and

Whereas said B. A. Moose Creek Coal Co. has

this day been dissolved, and the rights and obliga-

tions of the partners thereunder have been deter-

mined and set forth in a certain contract entered

into this day between Bruno Agostino, for himself,

and Henry DeJohn, for himself, and also on be-

half of S. L. Ruath, Frank Colobuffalo and Adam
Colonello

:

NOW, THEREFORE, the said parties first above

mentioned, in consideration of the mutual benefits

to be derived herefrom and the mutual agreements

hereby given, each to the other, do mutually agree

and have hereby entered into a partnership to be



432 Henry DeJokn et al vs.

known by the firm name of the Premier Coal Min-

ing Company for the purpose of mining, transport-

ing and selling coal from said Unit No. I, and such

other land as may be acquired by said partnership,

or permitted to the use thereof, and for the pur-

pose of regulating the operation of said partner-

ship, said persons first above mentioned mutually

agree

:

That the right and priveledge to possess and

mine coal from said Unit No. I, or any other land

acquired, held by Henry DeJohn, by virtue of the

contract above mentioned, shall inure and accrue

to the benefit of this partnership.

That said partners agree to give their personal

time and attention to the business of this partner-

ship, for which each partner shall be entitled to re-

ceive the going wage or compensation for the kind

of wrork performed.

That, subject to the provisions of said contract

above mentioned, and also to the provisions of a

certain contract entered into [355] this day be-

tween Arthur Frame, and Bruno Agostino and

Henry DeJohn, all of which contracts are deposited

tim the Bank of Alaska, of Anchorage, Alaska, all

profits derived by said Henry DeJohn under said

first mentioned contract as modified by said second

mentioned contract (being 4/5 of the profits de-

rived from said mining operations, after certain

specified deductions are made) shall accrue to the

benefit of the members of this partnership in equal

parts.
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The business of this partnership shall be con-

ducted jiontly by the members thereof, or shall be

sepreated and apportioned to the several members,

as shall be agreed upon, and the concurrence, or

majority vote of the partners shall be controlling

in partnership affairs.

In the matter of the practical operation of the

mine and said leasing unit, in the case of an equally

divided opinion among said partners the decission

of the federal mining inspector thereon shall be

controlling; and in the case of such a division on

any other matter, the partners may agree upon a

third person, whose decission, when fully advised,

shall be controlling.

No partner shall execute a note, or incur any

other obligation binding upon the partnership,

without the consent of the other partners, unless

authority generally, or specially, has been confered

upon him.

True and correct books of account shall be kept

showing the business of the partnership, with the

proper debits and credits charged against each part-

ner.

This partnership shall continue during the life

of the contract first above refered to, unless dis-

solved by the action of its members.
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IN WITNESS WHEREOF we have hereunto

subscribed our names this 31st day of October, 1923L

HENRY DeJOHN.
S. L. RUATH.
FRANK COLOBUFFALO.
A. COLONELLO.

Witness

:

[356]

DEFENDANT PREMIER COAL MINING
COMPANY'S EXHIBIT No. 7 FOR IDEN-
TIFICATION.

Admitted.

In the Probate Court for Anchorage Precinct,

Third Division, Territory of Alaska.

No*. 195.

In the Matter of Guardianship of the Person and

Estate of ADAM COLONELLO, an Insane

Person.

LETTERS OF GUARDIANSHIP.

United States of America,

Anchorage Precinct,

Territory of Alaska,—ss.

Joseph Reno is hereby appointed guardian of

the person and estate of Adam Colonello, an insane

person.

WITNESS the Honorable ARTHUR G.

THOMPSON, Judge of the above styled court,
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and the seal of said court hereto affixed this 11th

day of October, A. D. 1926, at Anchorage, Alaska.

[Probate Court Seal]

ARTHUR G. THOMPSON,
Probate Judge.

The foregoing instrument was filed October 11,

1926, at the request of C. P. Krueger.

ARTHUR G. THOMPSON,
Probate Judge. [357]

United States of America,

Territory of Alaska,—ss.

I, Thos. C. Price, United States Commissioner

and Ex-officio Probate Judge for Anchorage Pre-

cinct, Third Division, Territory of Alaska, hereby

certify that the foregoing is a full, true and correct

copy of that certain instrument, dated October 11^

1926, recorded in the Anchorage Probate Records

in Book 7, page 27.

Dated January 24, 1929.

[Seal] THOS. C. PRICE,

U. S. Commissioner and Ex-officio Probate Judge,

for the Anchorage Precinct, Third Division,

Territory of Alaska. [358]

[Title of Court and Cause.]

ORDER PERMITTING DEPENDANTS TO
FILE AMENDED PRAECIPE.

Tlic defendants, Henry DeJohn, S. L. Ruath,

Frank Colobuffalo and Adam Colobuffalo, by
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their attorneys, having on this 3d day of August,

1929, filed a motion for permission to file in this

case an amended praecipe on appeal, the purpose

being to prevent duplication of documents in the'

record, and the Court being advised in the prem-

ises, IT IS NOW ORDERED that the said defend-

ants may file their amended praecipe on appeal, the

said amended praecipe to be their praecipe in this

case.

Dated this 3d day of August, 1929.

E. COKE HILL,
District Judge.

Received copy of the foregoing order this 3d day*

of August, 1929.

L. V. RAY,
Attorney for Plaintiff.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino.

Attorney for the Receiver. [359]

[Endorsed] : Filed Aug. 3, 1929.

Entered Court Journal No. S.-4, page No. 242.

[360]

[Title of Court and Cause.]

ORDER GRANTING EXTENSION OF TIME
TO AND INCLUDING OCTOBER 15, 1929,

FOR FILING TRANSCRIPT AND DOCK-
ETING SAME IN APPELLATE COURT.

The motion of Henry DeJohn, S. L. Ruath,
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Frank Colobuffalo and Adam Colonello, above

oamed as additional defendants, for an order grant-

ing an extension of time in which to file their

transcript on appeal in the Appellate Court, and

for docketing the same, having been filed in this

court on this 3d day of August, 1929, and it ap-

pearing to the Court that such an extension of

time is desirable and necessary and that the time

in which such an order may be granted has not

expired, and the Court being advised in the prem-,

ises, IT IS NOW, THEREFORE, ORDERED;
that the time of said additional defendants for

filing their transcript on appeal in the U. S. Cir-

cuit Court of Appeals, of the Ninth Circuit, and

docketing the same, be and the same is hereby

extended to the 15th day of October, 1929.

Dated this 3d day of August, 1929.

E. COKE HILL,
District Judge.

Copy of above order received this 3d day of

August, 1929.

L. V. RAY,
Attorney for the Plaintiff.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino.

Attorney for Receiver. [361]

[Endorsed]: Filed Aug. 3, 1929.

Entered Court Journal No. S.-4, page No. 243.

[362]
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[Title of Court and Cause.]

CITATION.

To Alaska Matanuska Coal Company, a Corpora-

tion, Plaintiff and Appellee, and to Its Attor-

ney, L. V. Ray, Esq., and to A. H. McDonald,

Receiver, Defendant, and to E. R. Tarwater,

Receiver, and Additional Defendant, Appellees,

and to their Attorney Harry F. Morton, Esq.,

and to Bruno Agostino, Additional Defendant,

and to His Attorney Arthur G. Thompson,

Esq.:

You, and each of you, are hereby cited and ad-

monished [363] to be and appear at a session

of the United States Circuit Court of Appeals,

Ninth Circuit, to be holden at the City of San Fran-

cisco, in the State of California, in said Circuit,

within thirty (30) days from the date hereof, pur-

suant to an order allowing an appeal entered in the

Clerk's office in the District Court for the Terri-

tory of Alaska, Third Division, Anchorage, Alaska,

in that certain action wherein Alaska Matanuska

Coal Company, a corporation, was plaintiff and

A. H. McDonald, receiver, defendant, E. R. Tar-

water, receiver and additional defendant; Henry

DeJohn, S. L. Ruath, Frank Colobuffalo, and Adam
Colonello, copartners, trading under the firm name

of " Premier Coal Mining Company," were addi-

tional defendants, and wherein the said Henry

DeJohn, S. L. Ruath, Frank Colobuffalo, copartners

aforesaid, are appellants, and Bruno Agostino, was
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an additional defendant, to show cause, if any there

be, why the final judgment and decree rendered

therein against the defendants, Henry DeJohn, S. L.

Ruath, Prank Colobuffalo, and Adam Colonello,

copartners aforesaid, appellants, on the 18th day

of March, 1929, and filed of record in the Clerk's

office in and for the Territory of Alaska, Third

Division, on May 4th, 1929, shall not be reversed

and corrected, and why speedy justice should not

be done to them, the said Henry DeJohn, S. L.

Ruath, Prank Colobuffalo, and Adam Colonello, co-

partners above named, appellants, in that behalf.

WITNESS the Honorable WILLIAM HOWARD
TAFT, Chief Justice of the Supreme Court of the

United States, and the seal of the District Court

for the Territory of Alaska, Division No. Three,

this the 22d day of June, 1929.

E. COKE HILL,
Judge of the District Court for Alaska, Third Di-

vision.

Attest: F. G. CASSELMAN,
Clerk of Said Court. [364]
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Copy of the above citation received and due service

thereof acknowledged this the day of
,

A. D. 1929.

Attorney for Plaintiff-Appellees.

HARRY F. MORTON,
Attorney for A. H. McDonald, Receiver, Defendant,

and E. R. Tarwater, Receiver and Additional

Defendant, Appellees.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino, Additional Defend-

ant-Appellee.

Filed Jun. 22, 1929. [365]

[Title of Court and Cause—Cause No. A.-482.]

ORDER APPOINTING RECEIVER.

Upon the petition of plaintiffs in the above-en-

titled matter, and the agreement for the immediate

appointment of a receiver, signed by the attorneys

for plaintiffs and defendants, in said matter, aiicl

upon all the papers and proceedings filed therein,

now, upon motion of W. H. Rager, attorney for

plaintiffs,

—

IT IS ORDERED that E. L. Bedell, of Anchor-

age, Alaska, be, and he is hereby appointed receiver

to receive and take into his possession all the effects,

assets, and property of every nature and kind or

belonging to the above-mentioned copartnership

upon his filing and undertaking executed to the
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Territory of Alaska in the penal sum of Five Thou-

sand (#5000.00) Dollars, with sufficient sureties

who shall justify as in case of bail upon an arrest,

and be approved by the Court, conditioned for the

faithful performance of the duties of such receiver-

ship in the usual form.

IT IS FURTHER ORDERED upon such quali-

fication of said receiver said defendant partnership

deliver to said receiver all effects, assets, and prop-

erty of every kind and nature, of or belonging to

said partnership in their possession or subject to

their control.

IT IS FURTHER ORDERED that said receiver

continue the business of said partnership in mining,

selling and distributing coal either wholesale or

retail.

IT IS FURTHER ORDERED that said receiver,

in the conduct and operation of said business, com-

ply with the rules and regulations promulgated

by the Secretary of the Interior governing coal-

land [366] leases in the Territory of Alaska,

—

IT IS FURTHER ORDERED that said receiver,

each thirty (30) days from the date hereof, render

and file with the Clerk of this court a full, true,

and correct account of all moneys, assets, and prop-

erty of whatever nature, received by him, and the

income thereon, together with all payments and all

dispositions made by him, of all moneys, assets, and

properties of every nature and description.

IT IS FURTHER ORDERED that said receiver

be vested with all the usual powers and rights of

receivers appointed by this Court.
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Dated at Anchorage, Alaska, this 12th day of

June, 1925.

By the Court

:

E. E. RITCHIE,
District Judge.

[Endorsed] : Filed Jun. 12, 1925.

Entered Court Journal A.-4, page 136. [367]

[Title of Court and Cause—Cause No. A.-482.]

INVENTORY OF RECEIVER.

To the Hon. E. E. RITCHIE, Judge of the Above-

styled Court:

The undersigned, your receiver in the above-

entitled matter, herewith submits and files an in-

ventory of all the property of Henry DeJohn, Adam
Colonello, Frank Colobuffalo, and S. L. Ruath,

copartners, trading under the firm name and style

of Premier Coal Mining Company, that has come

into his possession, custody and control, and being

all the property of said copartnership turned over

to said receiver on or about the 13th day of June,

1925.

Dated at Anchorage, Alaska, this the 4th day of

August, A. D. 1925.

Respectfully submitted,

E. L. BEDELL,
Receiver.

[Endorsed] : Filed Aug. 5, 1925. [368]
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INVENTORY.

Invoice of Property at Premier Coal Mine on

June 13th, 1925, as Appraised by M. M. Thompson,

Ernest Zulbert and E. L. Bedell.

COOK-HOUSE—
Building' $ 500.00

Stove-Lang range 50 . 00

stove-heating 25.00

Cooking utensils 75 . 00

Dishes 25.00

Supplies and provisions... 250.00 $ 925.00

RESIDENCES—
Bunkhouses (3) tent 75.00

Bunkhouses (4) log 1000.00

Bunkhouse—log—18 by 24

feet 500.00

Bunkhouse furnishings ... 150.00 1725.00

OTHER BUILDINGS—
Log stable 25.00

Office building 100.00

Blacksmith shop (frame) . .

.

350.00

Power and round house

(frame) 1500.00 1975.00

MISSCEL£AiVOUS—
Heating stoves (5) 50.00

Office equipment 25.00

Lumber (mining and build-

ing) 300.00
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Building material 25.00

Horse 100 . 00

Sled and harness 25 . 00

Oil drums 40 . 00

Cable (junk) 25.00 590.00

BLACKSMITH TOOLS AND SUPPLIES—
Set dyes—1/4 to V 10.00

Sledge 2.40

Tin slips (2) 2.00

Hack-saws (2) 2.00

Key-saw .50

Wall drill 5.00

Handsaw 2.00

Steel drills 5.00

Brace and bits 7.50

Swedges 11 . 50

Tongues (11) 8.25

Horse chain 5 . 00

Blow torch 5 . 00 j

Combination square set ... . 5 . 00

Horse support 5 . 00

Anvil 30.00

Steam valves 40.00

Emery-wheel 2 . 00

Bolts—nuts—washers—nails 7 . 50

Level 1.60

Chain - 200 feet - %-Chain-

10 ft

Chain- 20 feet - %-Chain-

20 ft
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%-Band wire (30 lbs.) iron-

(50 lbs.) 50.00

Mild steel-40 ft.—$2.55 per

ft 10.20

MUd steel-40 ft 136.00

Mild steel-20 ft.-$5.01 per

foot 100.20

Mild steel-10 ft. ©$2.55. ... 25.50

FORWARD 471) . 15 5215 . 00

[369]

INVOICE—PAGE 2.

AMOUNTS CARRIED FOR-
WARD $479.15 $5215.00

Pipe vice 5 . 00

Iron—ronnd-% and l-i/i'. . 10.00

Water-pipe 2 . 00

Anvil—23 lbs 5.00

Hand forge 20.00

Champion blower 30 . 00

Pipe fittings and valves .... 50.00

Asbesto covering—114 rolls 57.00

Pipe—100 feet—2 inch
© .27* 27.00

Pipe wrenches (5) 15.00

Chain block, two ton 20.00

Block and tackle 10.00

Manilla rope—100 feet .... 10.00

Grind stone 10.00

Air drilling machine and

drills 200.00



446 Henry DeJohn et al vs.

Steel blocks (2) 25.00

Steel—Octogen 8 . 45 983 . 60

POWER-HOUSE MACHIN-
ERY AND EQUIP.—

Boiler—112 Horsepower

—

marine type with smook

stack and fittings 1000.00

Steam engine—35 horse-

power with governor and

lubricator 600.00

Electric generator (Kilse-

vat) with switchboard . . . 450.00

Leather belts (5) 15.00

Stove (heating) 7.50

Storage mine batteries (50)

with cable charging rock,

two rheostat automatic

fillers 500.00

Wire—lamps and tools .... 20 . 00

Misc. supplies 50.00 2642.50

MINING SUPPLIES AND
V A R IO U S EQUIP-
MENT FOR OPERA-
TION—

Mine cars (4) 400.00

Steel cable—1M feet 100.00

Steel rail—20#-3M feet . . 300.00

Pipe (800 ft. 2 inch) 100,00

Pipe 100 ft. 2^ inch) 25.00
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Pipe (1500 ft. 1 inch) 150.00

Pipe 100 ft. % inch) 15.00

Pipe 200 ft iy2 inch) .... 30.00

Pipe (gal. iron-air-500 ft.) 375.00

Sheet iron—24 sheets 96.00

Mine tools and supplies ... 350.00

Mine timbers (sawed) 200.00

Hand pumps (2) 30.00

Pulley wheel 25.00

Slope rollers 102.00 2298.00

GRAND TOTAL 11,139 . 10

Respectfully submitted,

E. L. BEDELL,
Receiver.

Dated Anchorage, Alaska, Luly 12th, 1925. [370]

United States of America,

Anchorage Precinct,

Territory of Alaska,—ss.

E. L. Bedell, being first duly sworn, deposes and

says

:

That he is the receiver of Henry DeJohn, Adam
Colonello, Prank Colobuffalo, and S. L. Ruath, co-

partners trading under the firm name and style of

Premier Coal Mining Company, and that the above

and foregoing inventory is a full, true, and correct

inventory of all the property of said copartnership

turned over to said receiver on or about the 13th

day of June, 1925, and thai said inventory is true

and correct to the best of his knowledge, informa-

tion and belief.

E. L. BEDELL.



448 Henry DeJohn et al vs.

Subscribed and sworn to before me this the 4th

day of August, A. D. 1925.

[Seal] WILLIAM H. EAGER,
Notary Public in and for the Territory of Alaska,

Residing at Anchorage, Alaska.

My commission expires May 31, 1928. [371]

[Title of Court and Cause.]

ORDER AUTHORIZING GUARDIAN TO JOIN
IN THE EXECUTION OF AN APPEAL
BOND.

This cause coming on for hearing, before the

Court, on the motion of Joe Reno, guardian of the

person and estate of the above-named Adam Colo-

nello, an insane person, for an order authorizing

said guardian to join with others in the execution

of an appeal bond, and it appearing to the satisfac-

tion of the Court, from the records and files in said

court and cause, now presented, that the said Joe

Reno is the duly appointed, qualified and acting

guardian of the person and estate of the said Adam
Colonello, an insane person; and it further appear-

ing to the Court that the said Adam Colonello is an

insane person, and as such is confined in a Govern-

ment sanitarium, or institution for the care and

treatment of the insane, in the State of Oregon;

that the said Adam Colonello was, prior to his ill-

nss, apprehension, hearing in this court and subse-

quent commitment to the aforesaid institution for

the insane, as above stated, and still is a member
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of the "Premier Coal Mining Company," a copart-

nership, composed of Henry DeJohn, S. L. Ruath,

Frank Colobuffalo, and the said Adam Colonello;

that the said Adam Colonello 's estate, at the time

said guardian was appointed, and still is, his inter-

est in said Company, to wit, a one-fifth interest

therein ; and it further appearing to the Court that

in a cause late in the District Court for the Terri-

tory of Alaska, Third Division, then and therein

pending, wherein the Alaska Matanuska Coal Com-
pany, a corporation was plaintiff and and the said

"Premier Coal Mininug Company," was defendant,

judgment was rendered for the said plaintiff and

against the said defendant ; and it further appearing

to the Court from the evidence introduced [372]

that the said copartnership, composed of the afore-

said Henry DeJohn, S. L. Ruath, Prank Colobuffalo,

and the said Adam Colonello, known and designated

as the Premier Coal Mining Company, defendant,

in the aforesaid cause of action, have appealed from

the judgment of the aforesaid District Court to

the United States Circuit Court of Appeals, Ninth

Judicial Circuit; that by an order of said District

Court in said cause said defendant and appellants

are required to file in said court a good and suffi-

cient eosl bond on said appeal in the sum of Two
Hundred and Fifty Dollars, which said bond is to

be approved by said Court
;
and the Court being

now fully advised in the premises, IT IS THERE-
FORE ORDERED, ADJUDGED AND DE-
CREED, that the said Adam Colonello, by his said

guardian, the said Joe Reno, may, and he hereby is
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authorized to join in the execution of said bond

and appeal without further or other orders of this

court or notice to the said Adam Colonello.

Dated in open court this the 6th day of July,

1929.

[Seal] THOS. C. PRICE,
Judge of the Probate Court.

United States of America,

Territory of Alaska,—ss.

I HEREBY CERTIFY, that the above and fore-

going is a full, true and correct copy of the origi-

nal order now on file in the above-entitled court and

cause, and the whole thereof.

Given under my hand and the seal of said court

this the 6th day of July, 1929.

THOS. C. PRICE,
Judge of the Probate Court.

Service of the above and foregoing order ac-

knowledged by receipt of a certified copy of same

this the 15th day of July, 1929.

HARRY F. MORTON,
Defendants A. D. McDonald, Receiver, and E. R.

Tarwater, Receiver and Additional Defendant.

L. V. RAY,
Attorney for Plaintiff, Alaska Matanuska

Coal Company.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino, Additional

Defendant.

[Endorsed] : Filed Jul. 15, 1929. [373]
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[Title of Court and Cause.]

AMENDED PRAECIPE FOR TRANSCRIPT
OF RECORD.

To the Clerk of the District Court of the Territory

of Alaska, Third Division:

You will please prepare and transmit to the

United States Circuit Court of Appeals, Ninth Cir-

cuit, San Francisco, California, in connection with

the appeal of Henry DeJohn, S. L. Ruath, Frank

Colobuffalo and Adam Colonello, copartners, trad-

ing under the firm name of " Premier Coal Mining

Company," appellants, copies of the following

pleadings, papers, documents and proceedings in

the above-entitled cause:

1. Petition for appeal of Henry DeJohn, S. L.

Ruath, Frank Colobuffalo and Adam Colo-

nello, additional defendants.

2. Assignment of errors of additional defendants,

Henry DeJohn, S. L. Ruath, Frank Colo-

buffalo and Adam Colonello.

3. Bond on appeal of additional defendants,

Henry DeJohn, S. L. Ruath, Frank Colo-

buffalo and Adam Colonello.

4. Order allowing appeal and fixing cost bond of

above-named additional defendants, DeJohn,

and associates.

5. Stipulation re printing transcript of record.

6. Exhibits:

a. Plaintiff's Bxhibil "0."
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b. Premier Coal Mining Company's Exhibits

1, 2, 4, and 7 (No. 2 offered and rejected).

7. All orders granting further time to the ad-

ditional defendants DeJohn, Ruath, Colo-

buffalo and Colonello for filing and settling

bill of exceptions and statement filing bond,

and other orders concerning the [374] ap-

peal.

8. Citation on appeal.

9. Statement of the case as settled and allowed

by the Court embracing

:

a. A narrative statement of the evidence and

exceptions.

b. The opinion of the Court.

c. Findings of fact and conclusions of law.

d. Judgment (filed March 30, 1929; entered

May 4th, 1929.)

e. Exceptions to findings, conclusions and

judgment on behalf of additional defend-

ants, DeJohn, Ruath, Colobuffalo and

Colonello (filed April 10th, 1929).

f. Motion of additional defendants DeJohn,

Ruath, Colobuffalo and Colonello for a

new trial (filed April 11, 1929).

g. Minute order denying motion for new trial

and allowing exceptions.

10. Order appointing receiver in cause A.-482.

11. Inventory and appraisement of property taken

over by receiver in cause A.-482, under date

of June 13, 1925.

12. Order permitting guardian of Adam Colonello

to join in the appeal.
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13. This amended praecipe.

Certificate of the District Clerk of said court to

transcript of record.

Said transcript to be prepared as required by

law and the rules of the United States Circuit Court

of Appeals for the Ninth Circuit.

Dated this 31s1 day of July, 1929.

J. L. WALLER,
Attorney for Henry DeJohn, S. L. Ruath, Frank

Colobuffalo and Adam Colonello.

Copy of above amended praecipe received this

3d day of August, 1929.

L. V. RAY,
Attorney for Plaintiff.

HARRY F. MORTON,
Attornev for Receiver.

Attorney for Bruno Agostino.

[Endorsed] : Filed Aug. 3, 1929. [375]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, F. G. Kappelman, Clerk of the District

Court for the Third Division, Territory of

Alaska, hereby certify that the foregoing and

attached 377 pages of typewritten matter, num-

bered from 1 to 377, inclusive, constitute a full,

true, correct and complete copy and record and

the whole thereof, of the record prepared in ac-
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cordance with the praecipes of appellants, Bruno

Agostino, prepared by his attorney, Arthur G.

Thompson and Henry DeJohn, S. L. Ruath, Frank

Colobuffalo and Adam Colonello trading under the

firm name and style of Premier Coal Mining Com-

pany, prepared by their attorneys, J. L. Waller and

Jas. S. Truitt, included within said record and in

accordance with the stipulation and order of the

Court consolidating the appeals of the two above-

named appellants, for the purpose of a transcript

of the record in said cause.

I further certify that said record is authorized

by virtue of the petitions of appeal and the allow-

ance thereof by the Court [376] in the above-

entitled cause, which said petitions and allowance

are a part of said record and transcript thereof;

that said transcript of record was prepared by me

in my office, and that the cost of preparation, ex-

amination and certificates was the sum of 103.15

and that one-half of said sum has been paid by each

of said appellants.

IN WITNESS WHEREOF I have hereunto set

my hand and the seal of the said court this the 12th

day of September, 1929.

[Seal] F. G. KAPPELMAN,
Clerk of the District Court.

O. K.—ARTHUR G. THOMPSON.
0. K.—J. L. WALLER, [377]
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[Endorsed]: No. 5959. United States Circuit

Courl of Appeals for the Ninth Circuit. Henry

DeJohn, S. L. Ruath, Frank Colobuffalo and Adam
Colonello, Copartners Trading ruder the Firm

Name of Premier Coal Mining Company, Appel-

lants, vs. Alaska Matanuska Coal Company, a Cor-

poration, A. H. McDonald, Receiver, E. R. Tar-

water, Receiver, and Bruno Agostino, Appellees, and

Bruno Agostino, Appellant, vs. Alaska Matanuska

Coal Company, a Corporation, A. H. McDonald,

Receiver, E. R. Tarwater, Receiver, Henry De-

John, S. L. Ruath, Frank Colobuffalo and Joe

Reno, Guardian for Adam Colonello, Copartners

Trading Under the Firm Name of Premier Coal

Mining Company, Appellees. Transcript of Rec-

ord. Upon Appeal from the United States Dis-

trict Court for the Territory of Alaska, Division

Number Three.

Filed September 23, 1929.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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HENRY DeJOHN, S. L. RUATH, FRANK COLOBUFFALO and
ADAM COLONELLO, Copartners Trading Under the Firm
Name of PREMIER COAL MINING COMPANY,

Appellants,

vs.

ALASKA MATANUSKA COAL COMPANY, a Corporation,

A. H. McDONALD, Receiver, E. R. TARWATER, Receiver,

and BRUNO AGOSTINO,
Appellees,

and

BRUNO AGOSTINO,
Appellant,

vs.

ALASKA MATANUSKA COAL COMPANY, a Corporation,

A. H. McDONALD, Receiver, E. R. TARWATER, Receiver,

HENRY DeJOHN, S. L. RUATH, FRANK COLOBUFFALO
and JOE RENO, Guardian for ADAM COLONELLO, Copart-

ners Trading Under the Firm Name of PREMIER COAL
MINING COMPANY,

Appellees.

SUPPLEMENTAL
TRANSCRIPT OF RECORD.

Upon Appeal from the United States District Court for the

Territory of Alaska. Division Number Three.





Alaska Matanuska Coal Company et al. 459

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO SUPPLEMENTAL TRAN-
SCRIPT OF RECORD.

United States of America,

Territory of Alaska,

Third Division,—ss.

I, the undersigned, Clerk of the District Court

for the Territory of Alaska, Third Division, do

hereby certify that the attached is a full, true and

correct copy of the original motion to substitute,

order granting permission to substitute and assign-

ment of errors of the defendants, Henry DeJohn,

S. L. Ruath, Frank Colobuffalo and Adam Colo-

nello, in cause No. S.-244, Alaska Matanuska Coal

Company, Plaintiff, versus A. H. McDonald, Re-

ceiver, Defendant, and E. R. Tarwater, Receiver,

and Henry DeJohn, S. L. Ruath, Frank Colobuffalo

and Adam Colonello, copartners, trading under the

firm name of Premier Coal Mining Company, and

Bruno Agostino, additional defendants, as the same

appears on file and of record in my office.

IN TESTIMONY WHEREOF, I have sub-

scribed my name and affixed the seal of the said

court at Valdez, Alaska, this 9th day of December,

1929.

[Seal] F. G. KAPPELMAN,
Clerk. [1*]

'Page-number appearing al the foot of page of original certified

Supplemental Transcript of Record.
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In the District Court for the Territory of Alaska,

Third Division.

No. S.-244.

ALASKA MATANUSKA COAL COMPANY, a

Corporation,

Plaintiff,

vs.

A. H. McDONALD, Receiver,

and

Defendant,

E. R. TARWATER, Receiver, and HENRY De-

JOHN, S. L. RUATH, FRANK COLO-
BUFFALO and ADAM COLONELLO, Co-

partners, Trading Under the Firm Name of

Premier Coal Mining Company, and BRUNO
AGOSTINO,

Additional Defendants.

MOTION TO SUBSTITUTE.

Come now Henry DeJohn, S. L. Ruath, Frank

Colobuffalo and Adam Colonello, above-named ad-

ditional defendants, by their attorneys, J. L. Waller

and Jas. S. Truitt, and move the court for an order

permitting them to withdraw from the files of the

court their assignment of errors and substitute 4

therefor a new assignment of errors, a copy of

Which lias heretofore been served on the several

attorneys. This permission is requested fo for the
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reason thai the assignment of errors now on file are

in some respects improper and unsatisfactory.

J. L. WALLER and

JAS. S. TRUITT,
Attorneys for Henry DeJohn, S. L. Itu Ruath,

Frank Colobuffalo and Adam Colonello.

Copy of the above motion received this 18th day

of July, 1929.

L. V. RAY,
H.F.M.,

Attorney for Plaintiff.

HARRY F. MORTON,
Attorney for Receiver.

ARTHUR O. THOMPSON,
Attorney for Bruno Agostino.

[Endorsement] : Filed Jul. 18, 1929. [2]

[Title of Court and Cause.]

ORDER GRANTING PERMISSION TO SUB-
STITUTE.

Additional defendants, Henry DeJohn, S. L.

Ruath, Frank Colobuffalo and Adam Colonello,

having presented to this court, a motion for an

order granting them permission to substitute for

their assignment of errors now on file, a new assign-

ment of errors and the motion appearing to the

court to be a proper one and in the interests of

regularity in appeal proceedings, and the Couri

being advised in the premises,

—
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IT IS NOW ORDERED that said additional

defendants may withdraw from the files their

assignment of errors now on file and substitute

therefor, their new assignment which is presented

to the Court with the said motion.

Dated this 18th day of July, 1929.

E. COKE HILL,

District Judge.

Entered Court Journal No. A.-5, page No. 302.

Eeceived copy of the above proposed order this

18th day of July, 1929.

L. V. RAY,
H.P.M.,

Attorney for Plaintiff.

HARRY F. MORTON,
Attorney for the Receiver.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino.

[Endorsement] : Filed Jul. 18, 1929. [3]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Come now Henry DeJohn, S. L. Ruath, Frank

Colobuffalo and Adam Colonello, copartners, trad-

ing under the firm name of Premier Coal Mining

Company, additional defendants and appellants

herein and make and file the following assignment

of errors upon which they will rely in prosecuting

their appeal in the above-entitled action.
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1. The Court erred in refusing to admit in evi-

dence thai certain agreement in writing between

Bruno Agostino as party of the first part and

Frank Colobuffalo, A. Colonello, Henry DeJohn,

Louis Llahy and S. L. Ruath, as parties of the

second pan, dated on the 8th day of December,

1921, offered by said additional defendants' coun-

sel, said agreement being designated as Premier

Coal Mining Company's Exhibit 2 for identifica-

tion, which refusal was then and there excepted

to and exception allowed. (Bill of Exceptions, p.

19, lines 8-11.)

2. The Court erred in denying the motion of

Jas. S. Truitt, one of the attorneys for these addi-

tional defendants, made at the beginning of the

trial (p. 1, B. of E.), renewed at the close of the

trial (p. 38, B. of E.), and at an earlier stage of

the proceedings made by Morton E. Stevens and

M. M. Thompson, then attorneys for these [4]

additional defendants, that the judgments against

the Premier Coal Mining Company and these addi-

tional defendants be paid by the receiver, the pos-

session of Unit No. 1 Matanuska Coal Fields,

restored to these additional defendants and the re-

ceiver discharged.

3. The Court erred in making the Finding of

Fa<-t No. 7 (B. of E., p. 62), winch reads as follows:

"On the 31st day of October, 1923, S. L.

Ruath and Adam Colonello were not and they

are qo1 now, citizens of the United States and

on said dale Frank Colobuffalo was not a citi-
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zen of the United States but was admitted to

|K >>

citizenship on the 4th day of August, 1925.

and in making Conclusion No. 4 (B. of E., p. 69).

which was apparently in whole or in part deduced

from said finding and which reads as follows:

"The defendants Henrv DeJohn, S. L.

Ruath, Frank Colobuffalo, Adam Colonello

and Joseph Reno, as guardian of said Adam
Colonello, have no interest in Unit No. 1, ex-

cept the right to certain personal property

thereon and that the cross-complaint and af-

firmative defenses of said defendants should be

dismissed for lack of equity.

'

! To which ex-

ception was made in writing. (B. of E., p.

72, par. 8.)

4. The Court erred in making Finding No. 11

(B. of E., p. 64) and particularly the last three

lines thereof, reading as follows:

"By said acts Henry DeJohn and the mem-

bers of the Premier Coal Mining Company

have forfeited all their rights to the possession

of Unit No. 1."

Which finding was excepted to by these addi-

tional defendants in writing and said exceptions

made part of the record of this case. (B. of E.,

p. 71, par. 4.)

5. The Court erred in making the last three

lines of Finding No. 14 (Bill of Exceptions, p. 66).

14.

"At all times prior to June 13th, 1925, and

after October 31st, 1923, Bruno Agostino was
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the sole owner of said lease dated May 5th,

1922, from the United States to Bruno Agos-

tino, and subject to the approval of the United

States as lessor, entitled to assign the same

and did not hold the same as trustee for Henry

DeJohn, S. L. Euath, Frank Colobuffalo, Adam

Colonel lo, or either of them, either in whole

or in part.
>>

Which finding was excepted to in writing by these

additional defendants [5] (B. of E., p. 72, par.

7).

5. The Court erred in drawing the last three

lines of Conclusion No. 3 (B. of E., p. 69), reading

as follows:

"And said Bruno Agostino did not hold the

same as trustee for Henry DeJohn, S. L.

Ruath, Frank Colobuffalo, Adam Colonello, or

any other person in part or at all."

Which was excepted to in writing by these addi-

tional defendants. (B. of E., p. 72, par. 8.)

6. The Court erred in that part of the judg-

ment reading as follows: (B. of E., pp. 77 and 78.)

"Now, Therefore it is Ordered and Ad-

judged, That the plaintiff, the Alaska Mata-

nnska Coal Company, a corporation, do have

and recover from the defendant, E. R. Tar-

water, as receive i" in that certain action entitled

Paciffico Bazzarri plaintiff, vs. Henry DeJohn

and others, numbered A.482 in the above en1 \\ led
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Court, the immediate possession of coal leas-

ing Unit No. 1, Matanuska Coal Fields, Terri-

tory of Alaska, containing three hundred and

twenty acres more or less and consisting of the

Southeast quarter of section 28 and the South-

west quarter of section 27 in Township 19

North, Range 2 East, Seward Meridian, to-

gether with all buildings and improvements

erected upon the said lands. (B. of E., pp. 77

and 78.)

Which was excepted to in writing by these addi-

tional defendants. (B. of E., p. 72, par. 10.)

7. The Court further erred in that part of the

judgment reading as follows: (B. of E., p. 78.)

"It is further ordered and adjudged that

the defendants Henry DeJohn, S. L. Ruath,

Frank Colobuffalo, and Adam Colonello and

Joseph Reno as guardian for the said Adam
Colonello, have no right to the possession of

said coal leasing Unit No. 1 and their affirma-

tive answers and cross complaints are hereby

dismissed."

Which was excepted to in writing by these addi-

tional defendants (B. of E., p. 72, lines 29-31).

8. The Court erred in overruling the motion for

a new trial presented by these additional defendants

(B. of E., pp. 73-76), which ruling was there and

then excepted to in open court and exception al-

lowed.

WHEREFORE, these additional defendants,

Henry DeJohn, S. L. [6] Ruath, Frank Colo-
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buffalo and Adam Colonello, trading under the firm

name of Premier Coal Mining Company, pray thai

the judgment of the District Court may be reversed.

J. L. AVALLER and

JAS. S. TRUITT,
Attorneys for the Additional Defendants, Henrv

DeJohn, S. L. Ruath, Frank Colobuffalo and

Adam Colonello.

Received a copy of the above document this 18th

day of July, 1929.

L. V. RAY,
H.F.M.,

Attorney for Plaintiff.

HARRY F. MORTON,
Attorney for Receiver.

ARTHUR G. THOMPSON,
Attorney for Bruno Agostino.

[Endorsement] : Filed Jul. 18, 1929. [7]

[Endorsed] : No. 5959. United States Circuit

Court of Appeals for the Ninth Circuit. Henry

DeJohn, S. L. Ruath, Frank Colobuffalo and Adam
Colonello, Copartners Trading Under the Firm

Name of Premier Coal Mining Company, Appel-

lants, vs. Alaska Matanuska Coal Company, a Cor-

poration, A. H. McDonald, Receiver, E. R. Tar-

water, Receiver, and Bruno Agostino, Appellees,

and Bruno Agostino, Appellant, vs. Alaska Mata-

nuska Coal Company, a Corporation, A. II. McDon-
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aid, Receiver, E. R. Tarwater, Receiver, Henry De-

John, S. L. Ruath, Frank Colobuffalo, and Joe

Reno, Guardian for Adam Colonello, Copartners

Trading Under the Firm Name of Premier Coal

Mining Company, Appellees. Supplemental Tran-

script of Record. Upon Appeal from the United

States District Court for the Territory of Alaska,

Division Number Three.

Filed December 23, 1929.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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Henry DeJohn, S. L. Ruath, Frank Colobuffalo
and Adam Colonello, Co-partners, Trading under
the Firm Name of PREMIER COAL MINING
COMPANY, and Joe Reno, Guardian for Adam
Colonello, Appellants

—vs

—

Alaska Matanuska Coal Company, a Corporation,
A. H. McDonald, Receiver, E. R. Tarwater, Receiv-
er and Bruno Agostino, Appellees
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STATEMENT OF THE CASE
On the fifth day of May, 1922, the United

States, by and through the Honorable Secretary
of the Interior, issued to Bruno Agostino, one of

the appellants in this case, a lease for the term of

fifty years, of the S E% of Section 28 and S W*
of Section 27, Township 19 North, Range 2 East,

Seward Meridian, otherwise known as Unit No. 1

of the Coal leasing units of the Matanuska Coal
Field, Alaska, under provisions Act Congress, ap-
proved Oct. 20, 1914. (Tr. PP 35 & 163). Prior to

issuance of but subsequent to the application for

said lease, the said Bruno Agostino, entered into

a partnership contract with Henry DeJohn, S. L.

Ruath, Frank Colobuffalo, Adam Colonello and
Louis Llahy under the firm name of 'B. A. Moose
Creek Coal Company/' for the purpose of pros-

pecting the said unit for coal and operating a coal

mine thereon (Tr. PP. 20, 203, 276 and 427).

At that time Henry DeJohn was a citizen of

the United States; and during the year 1925. Colo-

buffalo and Colonello, (Llahy having disappeared
from the firm) prospected said unit for coal and
operated a coal mine thereon until October 31st,

1923, when, being in financial difficulties, they clis-

ilved the B. A. Moose Creek Coal Company and
entered into a new agreement in writing, in which

Bruno Agostino is the party of the first part and
Henry DeJohn, acting for himself, Ruath, Colo-

buffalo and Colonello, was the party of the second

I
art.

(Tr. PP. 64, 20, 22, 165. 202, 203 and 350).

In co lion with said contract of Octol

Lst, 1923, DeJohn, Ruath, Colobuffalo and Colo-

i

-

i tered into a c< act in writing among
• under the partnership name of "Pre

ier C( Lining Company" (Tr. PP. 217, 212 and

11), tl of which was to continue to
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prospect for and mine coal on said unit No. 1. And
in order to authorize DeJohn to represent them
and their interests, Ruath, Colobuffalo and Colo-

nello gave to him their power of attorney (Tr. P.

211, 212).

Under the new arrangement Bruno Agostino
retired from active participation in the affairs of

the company, retaining only a one-fifth equitable

interest in the proposition (Tr. PP. 353, 356 and
425) and the legal title.

The Premier Coal Mining Company contin-

ue! prospecting and mining on said unit, until the

12th "day of June, 1925 (Tr. 216 and 240), on which
r-ate a receiver was appointed (Tr. 25, 240, 339 and
410).

In the meantime one of the partners, Adam
Colcnello, was adjudged insane and Joe Reno was
rppointed his guardian (Tr. 251 ad 434).

On cr about the 25th day of April, 1925, one

Pacifico Bazarri, acting for himself and others,

commenced an action in the district court of the

Territory of Alaska, Third Division (No. A-482),

against the Premier Coal Mining Company, to re-

cover for himself and associates an aggregate sum
of $13,000.00. On June 11th, 1925, judgement in

the case was entered against said Premier Coal

inine Company in the sum of $13,483.30 (Tr.

238). On the 12th day of June, 1925, a receiver was
pnDointed a^ aforesaid, of the personal property

of the said Premier Coal Mining Company, tocreth-

r r with the said Unit No. 1. The receiver qualified

(assuming that his appointment was lecal), took

ssion of all of said property, including sup-

plies and eouipment of all kinds, and under the

rv der of the court, proceeded to operate the mine

(Tr. 4. 5 and 25).

On the 13th day of June, 1925, appellant Bru-



no Agostino, entered into a contract with the Ap-
pellee, Alaska Matanuska Coal Company, whereby,
for a consideration, he agreed to sell and assign
his said lease of Unit No. 1, to said appellee and
on the same day proceeded to do so (Tr. 10, 36, 37,

48 and 57). Five days later, the said Agostino
gave to Bartley Howard, who, at that time, was
an officer of the Alaska Matanuska Coal Company
(Tr. 156, 243 and 279), his power of attorney by
which, said Bartley Howard was authorized to do
anything and everything necessary and proper in

the premises to the end that the assignment might
be approved by the Secretary of the Interior and
the possession of the property delivered to the as-

sienee (Bruno Agostino's Exhibit No. 4, Tr. P.

346).

The assignment was approved on the 19th day
of February, 1927 (Tr. 6), and what in this case

is known as the ''Consolidated Lease," issued to

the plaintiff corporation. Thereafter, towit, on or

about the 21st day of March, 1927, permission of

the court, being obtained, the said plaintiff corpor-

ation filed this suit against the receiver aforesaid,

and later, being directed so to do by the court, filed

i
J

s complaint bringing in additional defendants E.

K. Tarwater, receiver, Henry DeJohn, S. L. Ruath,
Frank Colobuffalo, Adam Colonello, Co-partners,

and Biuno Agostino (Tr. P. 3).

The said complaint sets up the lease from the

United States to the plaintiff, alleges that said

plaintiff is within that class of corporations, which,

under the Act of Congress, of October 20th, 1914,

eligible to receive such a lease; that such lease

is in full force and effect and that on the 19th day

ruary, 1927, the date on which said lease

• • ecuted, the plaintiff became entitled to the

e and exclusive possession of said Unit No. 1,

r.nd is now entitled to such possession, togeth



with all the rights and privileges incident to said
lease. Further, the complaint alleges that there-
after, towit, on the 17th day of March, 1927, the
plaintiff demanded of the receiver, the delivery to

it of the said premises and the receiver "wrong-
fully witholds the possession thereof' (Tr. P. 8,

Par. X).

The complaint then sets up the order of the
court granting the Alaska Matanuska Coal Com-
pany permission to sue the receiver; alleges that
the said members of the Premier Coal Mining Com-
pany, claimed some right or privilege in said Unit
No. 1, in derogation of the rights of the plaintiff

which rights, privileges or claims have been adju-
dicated by the only tribunal having authority so

to do, i. e. The Department of the Interior of the

United States (Tr. P. 9 Par. XI).

In paragraph XII of said complaint, plaintiff

sets up the contract between itself and Bruno
Agostino, whereby Agostino undertakes to sell

and assign to the plaintiff, for a consideration, his

said lease of Unit No. 1, (Tr. P. 48, Plaintiffs Ex.
C.) and claims that the granting of the lease to

the plaintiff annulled and destroyed whatever
right or privilege Agostino may have had in either

the lease or the coal unit in question (Tr. P. 9, Par.

XI).

The plaintiff further claims that the court

was without jurisdiction in the case of Pacifico

Rizzarri against the Premier Coal Mining Com-
] any (No. A-482) to appoint a receiver of the said

lease and Unit No. 1 and other property over
which the receiver was given authority and that

such appointment is and was void (Tr. P. 11).

During the course of the trial paragraphs XIV
rrO XV. of the complaint were stricken on motion
of the plaintiff. (Tr. P. 11).
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Bruno Agostino's answer to the complaint is

a general ana special denial. In his affirmative de-

fense and cross complaint, he sets up the lease of

May 8th, 1922, the contract between him and De
John, dated October 31st, 1923 and alleges that

under the terms of said contract he, Agostino,
was to have one-fifth of the net proceeds result-

ing from the operation of said Unit No. 1 as a
coal mine and that Henry DeJohn was to have
four-fifths of said proceeds and that agreeable to

said contract he delivered possession of Unit No.
1 to the said DeJohn who retained possession o2

the same until he w7as dispossessed by the receiver

appointed by the district court (Tr. P. 35). Agos-
tino alleges that the receiver was appointed with-

out his knowledge but in his testimony (Tr. P.

197) he admits that when he made the assignm
to plaintiff he knew that the receiver had been ap
pointed.

Henry DeJohn, S. L. Ruath, Frank Colobuffalo

and Adam Colonello, affirmatively answering the

complaint, allege the partnership and further al-

lege that during the month of October, 1926, Adam
Colonello was duly adjudged insane and that one

Joseph Reno was appointed the guardian of his

person and estate (Tr. P. 19).

They further allege that in order to enable

Bruno Agostino to obtain his lease from die Unit-

ies and to comply with the conditions there-

of Hi ributed about one thousand dollars

hat they entered into a partnership

nt with him under the terms of v.!

as a company, to explore and prospecv.

>. 1 and to mine coal therefrom and thai

her with Bruno Agostino were
ters of said lease and all tl

ted therewith (Tr. P. 20-22);

ch partners under the name of the B.



. Moose Creek Coal Co; , they explored and
operated the said unit, under the management of

s id Bruno Agostino until the month of October,
19i3 when the B. A. Moose Creek Coal Company

solved and the agreement of October 31st,

1923, entered into; That Ruath, Colobuffalo and
Colonello appointed DeJohn as their agent and
trustee, to make and enter into such agreemei

ith Agostino and he became their agent and at-

fact for that purpose (Tr. P. 20, 21 a

22. Par. IV).

After the execution of said contract of Oeto-

r 31st, 1923 Bruno Agostino withdrew from ac-

o participation in mining operations and to

ike his withdrawal complete he gave DeJohn
or of attorney (Tr. P. 22), by which he

irized DeJohn to act for him and in his name
in all matters concerning the said lease and to i

rnd perform all acts required of the said Agosti-

the premises (Tr. P. 24).

The said contract provided that the contr
mid endure and remain in effect during the

e o? the lease itself; that the lease should I

deposited in the Bank of Alaska, there to remai
bide the performance of the terms of the con-

• that said Bruno Agostino should receive

e fifth of the net output of the mine and that

PeJ I n for himself and associates should recer

r other four-fifths and should enjoy the i

?<3pcgion of the tools, machinery and enuip-
><t- n-d all of Unit No. 1; that the sail ise

t be forfeited or rendered thr
pnv pet or omission of Bruno Agostino (Ai

. Tr. P. 350 et soq.).

luly execute

y puhli led in office of the P
Precinct, Third

d on the 3rd



8

Nov. e of the trial was of re-

cord in E. 11, Page 199 of the rec of

;. (Tr. PP. 331-362).

DeJohn, Ruath, Colobuffa-

io ;es that they su

Led the terms and complied wit

e con contract and that the same
ill

:

: ce and effect (Tr. P 25); that finan-

ich i od in the ap-
lintment of a receiver on June 12, 1925; that said

n of all the p-
• th( nd of the unit itself and un-

rs of the court continued said partner-

tip bu I in so doing complied with all

d lease and the rules and re

g the same (Tr. P. 25)

;

so c< -ied by the r

ithin a few months of the trial

court, he closed the

ly sufficient force employed to

] and comply with the regi

E t lea ;e (Tr. PP. 25-26 and
inion).

At tl of the e receiver

! the approve
st the I

i

109 (Tr. P. 255).
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consolidated lease by the

of the Interior annulled all of the rights

Ld equities of the said DeJohn and his associai

e Premier Coal Mining Company in and (or)

the , October 31st, 1923, and in

id Unit No. 1; that the action of the

Interior granting the said lea

ited all lights and interests in said unit,

inc the rights of the Premier Coal Mini
Company and Henry DeJohn, both legal and equit-

(Not in Transcript).

The case was tried without a jury.

TEMENT OF PLAINTIFFS COUNSEL
intiff, in stal 3 theory

following points:

1. 1; he action of Pacifico Bazarri, No.
hich the receiver was ap-

ion to recover from Henry Do
1, a partnership, operating as Premier

or claims against said

cc

2. . Unit No. 1, the subject of litigation

in V ction was not involved in that.

3. That Bruno Agostino, the holder of the

Fnit No. 1, w7as not made a party in said

No. A-482.

asons the court had no jur-

the land, the lease or the

o Ag< id therefc point-

as void.

ute

d Urn

in its favor.
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MOTION OF MR. TRUITT, ONE OF
APPELLANTS COUNSEL

At this point, Mr. Truitt, one of the attorney's

for the Premier Coal Mining Company moved for

an order accepting the receiver's report and state-

ment of accounts as approved by the court in case

No. A-482, directing the payment of the judge-
ments found against; said Premier Coal Mining
Company, for which purpose the receiver w&£ ap-

nted, and equal division of all re ; sums
in the hands of the receiver after payment of such
indebt< . between these defendants and th^

of the said Unit No. 1, Matanuska Coal
fields to said Premier Coal Mining Company
whe ession was disturbed by the appoint-

ment of the receiver; for an order dismissing

plaintiffs cause of action and for judgement in

favor of said Premier Coal Mining Company for
their costs and expenses in this case. (Tr. P. 120).

This motion was renewed at the close of the trial

(Tr. P. 275).

The trial opened on the 21st day of Janui

d closed on the 11th day of February, 1929.

. on the 11th day of March, 1929

1 he court rendered its opinion of the case in writ-

. finding all points of law and most of the facts

in favor of the plaintiff and against t!

ants (Tr. P. 275). On the 18th day of M .

the court made its findings and conclusions in

ith said opinion (Tr. P. P. 800). And on

the same lay, rendered judgement in f 1 lie

m I inst the Premier Coal Min
Hem

I

•

. P. 331).

i

'

'



plaintiff, ' Alaska Matanuska Coal Company, do
have and receive from the ae^ . int, E. R. Ta
water, as receiver in that certain action entitled

Paciiico Bazarri vs. Henry DeJohn et al, num-
red A-482, in the above entitled court the imme-
ite possession of Coal Leasing Unit No. 1, Mat-

anuska Coal Fields, Territory of Alaska, together
ith all buildings and improvements erected upon

the said lands and the said E. R. Tarwater, as such
receiver, is hereby ordered to immediately deliver

to said plaintiff the said lands and all buildinj

and improvements erected thereupon; and the said

Henry DeJohn, S. L. Ruath, Frank Colobuffalo

rnd i i Colonello are adjudged to be entitled

to the possession of such personal property, tools

i nd equipment as still remains upon said land
and was placed thereon by the said defendants
prior to June 12th, 1925, and the right is hereby

served in the receiver to enter upon said lands

r the purpose of removing said personal prop-

ty and delivering the same to said defendants,

Henry DeJohn, S. L' Ruath, Frank Colobuffalo and
Adam Colonello, having due regard for the pre-

servation of said land as a coal mine and allowing

the plaintiff herein opportunity to replace said

tools, equipment and machinery" (Tr. 331-333).

The judgement provided further "That the

r'efendpnts, Henry DeJohn, S. L. Ruath, Frank
C 1 buffalo and Adam Colonello and Joe Reno as

'•
n for the said Adam Colonello, have no
the possession of said coal leasing Unit

\. 1, rind their affirmative answers and i

i its are hereby dismissed.
,, (TR. P. 333).

MOTION FOR A NEW TRIAL
1

fter the close of the trial I

c and presiding ,

T
Hill

• to Kel . iout] 'stern Alaska, at

which place ho \ e his opinion, findings and
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judgement, sending copies thereof to the several

attorneys in the case by mail. On the 10th day of

April, 1929, these appellants made and filed with
the deputy clerk ef the court, located at Anchor-
age, exceptions to said opinion, findings and judge-
ent and on the 12th day of the same month,

filed their motion for a new trial, which motion
was heard and overruled by the court at Seward,
on the 4th day of May, 1929; to which ruling these

appellants took formal exceptions there and then
in open court. The exceptions were allowed by
the court. (Tr. P. 111).

ADDENDUM
On the 18th day of July, 1929, these appellants

plied to the trial court for leave to fi)e a ne
assignment of errors which should be substituted

r those already on file. On the same day such
leave was granted by written order and the new
assignment filed but through inadvertence, the

iginal assignment found its way into the print-

ed record. To correct this error the clerk of the
trial court has been requested to forward to the

clerk of the appellant court the substituted assign-

ment and that printed in the record be disregard-

ed. The substituted assignment has in fact been
added to the printed record. (Tr. P. 458 et seq.).

APPELLANTS CONTEND:
Upon the foregoing statement of the case,

r appellants, Premier Coal Mining Com-
pany, submit the following points, in each of which
it is contended that the trial Court committed
error:

1.

The Court erred in denying the motion of

S. Truitt, of c< I for appellants. Premi
Coal M Company, made at the opening of

vh ] (Tr, P. 120), : a1 the cloi
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thereof (Tr. P. 275), said motion being as follows :-

l-"We j Court for an Order and
Ju ent as follows: For an Order accepting
and approving the receiver's report and state-

ment of accounts as approved by the Court, di-

recting the payment of judgements against the

('ants as appears from the record of this

which purpose said receiver was a

pointed; an equal division of all remaining sums
the hands of the receiver after payment of said

ss, between the above named additional

defendants, and the restoration of the property
involved, to wit, Unit No. 1, Matanuska Coal
Fields, Alaska, to said additional defendants
v bee possession was disturbed by the appoint-

ment of the receiver, and the closing up of the

cause of action wherein said receiver

appointed:

2-For an order di sing plaintiff's alle r

i-e of action and for judgement in favor of said

ditional defendants for their costs and expenses

and on such account hereof laid o nd
d. That this motion is based upon the re-

•- filei leadini id opening statement

ney, to wit:

e records and files in this court

/ •

'

ifico Bazarri v s. Premier

I Coi she rid conclusively

possession of the property involv-

->n w ken from said addition

ier Coal Mining C bv t
]

I in the Is of said

R. T\ or, receiver of

[Mini Company with directions in

r of appointment, to operate

n" such receiver rnd Officer of said Con
of this e

Ted to.
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(b) Thai: it now appears from the receiver's

report now on file in this court in cause A-482,

that he has accumulated the necessary and suffi-

cient funds to pay said judgements as well as all

indebtedness, outstanding against said additional

defen s, Premier Coal Mining Company, and
<-aid receivership is in condition to be closed.

(c) That it appears from the plaintiffs com-
plaint and the opening statement of plaintiff's

counsel, that the plaintiff is a plaintiff out of pos-

session attempting to try the right to possession

real estate in the possession of the defendants,
in a court of equity; that the plaintiff's complaint
fails to allege facts sufficient to make or entitle

same as a plea of interpleader in any cause now
pending in this court; that the plaintiff's com-
plaint is, in fact, an attempt by the plaintiff

claiming legal title to real estate, to use a plea in

equity in the nature of a plea in interpleader as

an action of ejection.

(cl) That any decree rendered by the court
in r of the plaintiff under said alleged plea

of interpleader would be reversible because the

it is not one of which a court of equity can take

jurisdiction."

That the Ccurt erred in refusing to \ it in

* that certain agreement, in writing, bc-

>no A ty of the first part,

; ik] Frank Coh :o, Henry DeJohn, L
:.;•

• -ties of the second p
I) c. 8th, L921, o it Pre r?i c

C ny and nated as P
Corl Mining C hibit No. 2, f<

ii n n 427;

; (Tr. P. 20 )

.



L5

3

The Court erred in making finding of Fact
No. 7, which reads as follows:

"On the 31st, day of October 1923, S. L. Ruath
and Adam Colonello were not and they are not
new, citizens of the United States and on said day
Frank Colobuffalo was not a citizen of the United
States, but was admitted to citizenship en the 4th

day of August, 1925." (Tr. P. 303). AND
in making Conclusions of Law No. 4 (Tr. 312)

:ch was in whole or in part deduced from said

Findings No. 7, and reads as follows:

"The defendants, Henry DeJohn, S. L. Ruath,
Frank Colobuffalo, Adam Colonello and Joseph
Reno as Guardian of Adam Colonello, have no in-

terest in Unit No. 1, except the right to certain

\ Glial property therecn and that the cross co:

hit and affirmative defenses should be dis-

issed for lack of equity."

To all of which exceptions were made in writ-

ing on the tenth day of April, 1929. (Tr. PP. 314-

5).

The Court erred in making^th*l&Bt fck#ee lineo
(Tr. P. 308) and in particular the last three lines

thereof, reading as follows:

"By said Acts Henry DeJohn, and the mem-
bers of the Premier Coal Mining Company, have

11 their rights to the possession of Unit

>.
1."

Which findini as excepted to by the;:

in writing and such exception made
rt of the record of this case. (Tr. P. 315).

(1 in making last three lines
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of Finding No. 14 (Tr. P. 309) reading as follows:

"At all times prior to June 13th, 1925 and af-

ter October 31st, 1923, Bruno Agostino was the

sole owner of said lease, dated May 22nd, 1922

from the United States to Bruno Agostino and,

subject to the approval of the United States as

lessor, entitled to assign the same, and did not hold

the same as trustee for Henry DeJohn, S. L. Ru-
ath, Frank Colobuffalo, Adam Colonello, or either

of them, either in whole or in part."

Which finding was excepted to in writing by
these appellants (Tr. P. 316).

6

The Court erred in drawing the last three

lines of Conclusion No. 3, (Tr. P. 312), reading as

follows:

"And the said Bruno Agostino did not hold

the same as trustee for Henry DeJohn, S. L. Ru-
ath, Frank Colobuffalo, Adam Colonello or any-

other person in part or at all."

Which conclusion was excepted to in writing

by these appellants (Tr. P. 316).

The Ccurt erred in that part of the judge-

ment handed down in said case reading as follows:

"Now Therefore, it is ordered and adjudged,

that the plaintiff, the Alaska Matanuska Coal Com-
pany, a corporation, do have and recover from the

d( fendant, E. R. Tarwater, as receiver in that cer-

i entitled Pacifico Bazarri, plaintiff vs,

H( DeJohn and others, Numbered A-482 in

the J b >ve entitled Court, the immediate pos >ssion

•' f Coal le Unit No. 1, M ka Coal Fields,

srritory of Alaska, confc g three hundred
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and twenty acres, more or less and consisting of

the Southeast quarter of Section 28 and the South-
west quarter of Section 27 in township 19 North,
Range 2 East, Seward Meridian, together with
all the buildings and improvements erected upon
the said lands." (Tr. P. 332),

All of which was excepted to in writing by
these appellants (Tr. P. 316, Par. 10).

8

The Court further erred in that part or por-

tion of the judgement reading as follows: (Tr. P.

303)

"It is further Ordered and adjudged that the

defendants, Henry DeJohn, S. L. Ruath, Frank
Colcbuffalo and Adam Colonello, and Joseph Re-
no as guardian of the said Adam Colonello, have
no right to the possession of the coal leasing Unit
No. 1, and their affirmative answer and cross

complaints are hereby dismissed."

Ail of which was duly excepted to in writing

by these appellants (Tr. P. 316, Par. 10).

9

The Court erred in overruling the motion of

these appellants for a new trial (Tr. P. P. 324 and
r r>/\\

Which ruling was then and there excepted to

in open Court and exception allowed (Tr. P. 330).

ARGUMENT
Scction-1685 Compiled Laws Of Alaska, 1913,

s for the appointment of receivers in the

Territory of Alaska, as follows:

First
—"Provisionally before judgement, on

the application of either party, when his right to

the
]

;' which is the subject of the action or
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proceeding and which is in possession of the ad-
verse party, is probable, and the property or its

rents or profits are in danger of being lost or mat-
erially injured or impaired:

Second—After judgement to carry the same
into effect:

Third—To dispose of property according to

the judgement, or to preserve it during the pen-
dency of an appeal, or when an execution has
been returned unsatisfied and the debtor refuses
to apply his property to the satisfaction of the
judgement:

Fourth—In cases provided in this Code, or by
other Statutes, when a corporation has been dis-

solved, or is insolvent or in imminent danger of

insolvency, or has forfeited its corporate rights:

Fifth—In the case when a debtor has been de-

clared insolvent."

A receiver for the Premier Coal Mining Com-
, a copartnership could have been appointed

legally, if at all, only under sub-division "Second"
of the above statute,- to carry the judgement into

effect.

After he was appointed and qualified, the re-

ceiver continued to operate the mine under the

rs of the Court and eventually reached a

point where the cash on hand, received from sa

ions, ex ed the amount of the j;

ments ; I claims (Tr. P. 225). At that

iver to continu , u

ute ceased. He then in a posi-

tion to ments and liquidate all {

is. He ti ies, (Tr. P. ; "Th
of the Premier Coal Mining; Compa

in that case (Cause A-482) is, including all 1

>,000.00. As i
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cciver, I have on hand available for the Company
(Payment?) of these claims, approximately $35,

000.00."

At the time of the trial the mine had been

closed for an indefinite period of time, with only

sufficient force left to keep the mine in workable
condition (Tr. PP. 279-280). When the receiver

found himself able to discharge the indebtedness

of the Premier Coal Mining Company and satisfy

the judgements against it, it was his duty to do so.

From that moment, he was, in a peculiar manner,
trustee for the judgement debtors and they were
entitled to a return of the property which had been
taken from them.

The rule is that the receiver takes the prop-

erty which comes into his hands in the same plight

2nd condition, and subject to the same rights and
equities and liens as it stood in the hands of the

person or corporation cut of whose possession it

was taken.

Fourth Nat'l Bank vs Yardley 165 U S 634

Scott-vs-Armstrong 146 V S 499- 13 S Ct 148

A receiver can acquire no higher right than
the debtor had in the property. He is merely an
Officer of the Court appointing him.

Milwaukee & Manitoba B It Co vs Soutter 2 Wall 510

Wilder vs New Orleans 87 Fed 843

Standard Oil Co vs Hawkins 74 Fed (2d) 315

Kennison vs Kanzler 4 Fed (2d) 315

Until cause A-482 was finally settled, the de-

fendant, Bruno Agostino had no power to assign
flie lease. The appointment of a receiver for an in-

dividual or corporation suspends power to trans-
fer property.

!'. wall vs Sampson 14 L. Ed 322

Buchanan vs Hicks 136 S W 177
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34 /. .V 8 1200 - - •

/. xnier vs Wallact 17 .V E 923

Rt : Hamilton 38 /Vr 1088

That the Court had no jurisdiction to try the

case because it was an attempt to try an eject-

ment case in a Court of Equity,

34 Cyc 336 Notes :i l-o^ 33 . \ .

Venn Steel Company vs \ Y City Ry Co 198 Fed 728

Kilian vs Ebbinkaus trustee 110 U 8 568

Hipp vs Babin V.) How 271-279

Baughman vs Calomias County 14 7Vc 207

Mayer vs Badger Lumber Co (12 Pac 434

//<//•//.< ys Ztooi 72 /Vc 429

stalls vs Spokane County 71 Pac 1095

Rummey vs Donovan 72 /'</< 3 r> - 3 7

/>^/ /•/.. rx Duncan 59 F< 7 477-179

2—The contract of December 8th, 1921, (Pre-
mier Coal Mining Company's Exhibit No. 2 for
identification) (Tr. P. 427), was the beginning of

the intimate trust relations between Bruno Agos-
tino on the one hand and Henry DeJohn, S. L. Ru-
ath, Frank Colobuffolo and Adam Colonello on
the other hand, and which finally developed into

the Premier Coal Mining Company. The defendant
gostino had made application to the Secretary

of the Interior for a lease upon the Southeast
ter of section 28 and the Southwest quarter

of Section 27, Township 19 North, Range 2 East,

S e w a r d Meridian, also known as Unit N
1. of [ata mska Coal Fileds, Territory of Al;

. and to enable him to secure the lease, Henr

-

DeJi , Ruath and Colobuffalo, advanced c

tain sun\-- of money and performed certain labor

(Tr. P 290), thus taking a chance with him on the

of the venture, and which, in case i1

su< i aid entitle them to share in the pi

l to obtain an equitable interest in 11
' as ( ttion for such labor and advan-



The written ement they entered into at

that time, created the
U
B. A. Moose Creek Coal

Company and the agreement itself (Tr. P. 428)
cites the terms and conditions under which such

advances were made, (Allegation in cross com-
plaint Tr. P. 20).

Ihe later contract, executed on the 31st, day
cf October 1923, dissolved the B. A. Moose Creek
Coal Company but stated definitely that the in-

terests of each of the parties should be the same
under the new agreement as under the old. An

curate and comprehensive view of the trans-

action as a whole cannot be obtained except by a
close survey of both instruments. From such sur-

vey it appeals that under the former agreement
Agostino was on an equal footing with his asso-

tes except that he alone v/as responsible to the

r<itecl States for the proper administration of

the lease, while under the latter instrument, he

out from all active participation in the op-

ion of the mine and simply holds the lease

for t.
:

nefit of himself and his associates. He re-

e legal title to the lease and his one-fifth

erest in the proceeds of mining opera-

tions. It is patent from the evidence that Agostino

cl trouble with the other members of the Co
g (Tr. P. 188) that on or abo

th . clay of June 1922, "They throw me in 1

/'. I s the later contract shows that

; were piling up against the Company. If, at

stino had not believed that he 1

led DeJohn, Ruath, Colobaffolo and Colonello

real interest in Unit No. 1. he would have

of th( • ad resume ;olute

e pro]

loof from the

.1 only the 1< le and 1

'
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fifth interest in the proceeds after running ex-

penses and the old indebtedness should be paid.

The Instrument in question was important to

show the relations between these parties as they
existed from the beginning.

3— It is claimed that the contract of Decem-
r 8, 1921, and that of October 31st, 1923, to-

gether with other documents are evidence of a
conspiracy to defraud the Government, and to

indirectly transfer an interest in the Agostino
lease to aliens (Opinion, Tr. PP. 292-3), a thing
that could not be done directly. The claim is not
borne out bv the conditions.

Had Agostino been able to employ labor to

open and develop the mine, he could have em-
ployed aliens without question. Not having the

necessary funds with which to employ labor, what
law, rule or regulation was there to prevent him
from contracting with his alien employees that

they should receive their remuneration out of the

proceeds of the mine, or that they should have an
equitable interest in the mine itself, not, however,
to exceed his, Agostino's interest? In other words,
why not a bed rock agreement? Why not an equit-

able interest in the lease itself, subject, of course

to the right of the government to enforce the reg-

ulations, and, under proper conditions, bring an
i clicn for the cancellation of the lease. There is

in cither agreement, or in the various

transactions, between Agostino and DeJohn, or in

lation to the other partners of the Prei ier Coal

ininpr Company which interferes, or attemp
to evade any law, or rule of action enacted or

pr ed by the Government for the control

the land the lease itself; Legal title

;•
i taining at all times in the lessee. And, he i I

being responsible to the ernment for a com-
\ ith the rule s and i egulations ' vcrn-
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ing the same.

But if there had been an attempt directly, or
indirectly, in the various transactions to evade
the law, or rules governing the leasing of coal
lands in Alaska, no one but the Government of
the United States, acting by and through the Sec-
retary of the Interior, could have legally inter-
fered. And if the Government took no exceptions to
1he possession of DeJohn and his alien associates,

the matter lay between Agostino, the legal les-

see, and the Premier Coal Mining Company.

Apparently, in making the finding of facts

and conclusions of law, the Court felt called upon
to protect the interest of the government by ous-

ting aliens from the possession of United States

Coal lands, overlooking the fact that by the Act
of October 20th, 1914, the government made ar

pie provisions for its own protection (Sections 8a,

12 and 14 of said Act)

:

Sec. 8a
—

"If any of the lands or deposits leas-

ed under the provisions of this Act shall be S'JL

leased, trusteed, possessed, or controlled by aiij

device, permanently, temporarily, direct^ oi -

directly, tacitly, or in any manner whatsoever, tc

that they form part of or are in anywise controll-

ed by any combination in the form of an unlawf
trust, with consent of lessee, or form the subjec

of Miy contract or conspiracy in restraint of trade

in the mining or selling of coal, entered into b
the lessee, or of any holding of such lands by an;

individual, pai tnei ship, association, corporn ti

or control, in excess of two thousand, five 1

died and sixty acres in the Territory of Alp

i he lease thereof shall be forfeited by appropiia

court proceedings." ^^M^
Sec. 12—"That no lease issued

\

the author
c f this Act shall be assigned or sublet except with



the consent of the Secretary of the Interior.***"

Sec. 14—"That any such lease may be forfeit-

ed and cancelled by appropriate proceedings in a

court of competent jurisdiction whenever the les-

see fails to comply with any provision of the lease

or of general regulations promulgated under this

Act; And the lease may provide for the enforce-

ment of ether appropriate remidies for breach
of specified conditions thereof."

Under the general provisions applicable to

Coal, Phosphate, Oil, Oil Shale and Gas leases:

. \ neral Land Office Circular No.
G79, 1920, provides:

That "Any interests held in violation of this

ct, shall be forfeited to the United States by ap-

propriate proceedings instituted by the Attorn
General for that purpose in the United States

[strict Court for the district in which the prop-
:)*

v. or some part thereof is located.
:i: :i: ::: :;: ;:

Also— Sec. SIX of the Act of October 20th,

1914;"

.o foregoing provi pro-

tection to the Unite tates and ho-

all be enforced.

Dec. li, 1821, igostino ;

0]
•

i of - , the

>r De; t. (Sc

fr. P. 141). Sai

}
i! : June 1!

ceptions to the
;

:

the (

!•
i

'

ali(
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holding real estate in violation of its rights, and
that before office found, the possession of an alien

will not be disturbed.

Manuel vs Wulff 152 U S 505

Isaacs vs Dehon 11 Fed (2d) 943

Atlantic Etc B B Co vs Mingus 165 V 8 413-431-41 Ed 770

431 41 Ed 770

V 8 vs Oregon etc B Co 186 Fed 861-926

h't : Melrose Ave 234 N Y 48-51

Sands vs Lynham 21 Am /i* 348

Cmvx vs D( Vail ] PTa/i 5-16

The equitable interest of an alien, as benefi-

ciary in a deed of trust of real estate, is valid

against all except the Crown or state, and afor-

tiori, such a trust deed is not void as between the

grantor and the grantee.
2 C J 1056

Osterman vs Baldwin supra

Taylor vs Benham 5 How (U 8) 233 12 L Ed 130

/' on Min Co vs Butte First Nat Bk 19 Pac 210

A statutory provision rendering void a de-

vise of real estate to an alien, did not, as between
an alien devisee and the heirs of the testator, ren-

ter invalid a devise to a citizen to hold in trust

and pay the rents and profits to an alien.

2 C J 1057 and note 27

A Conveyance or devise of lands in trust in

ivor of an alien may work a conversion of the

rid into personalty so as to render the trust valid.

2 C J L057 an I note 2S

\ylor vs B m 5 Ihnr S 233

Jo 13 Wall { U 8) 72 !»1 & 485

1/ v !,, L0] V 8 473 475

. i express trust for the benefit of an alien

, nd one who purchases with knowledge
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of the trust in favor of the alien takes subject to

the trust.

Osierman vs Baldwin

Prina ton Mining Co VS Unite First National Bank 19

Pac '210

Craig vs Leslie 4 L Ed 460

1 EC L Sec 32 Page 823

2 Corpus Juris Sec 24 Page 10f>G

Mining partners are held to the exercise of

the utmost good faith.

Kimberly vs Anna 32 /. Ed 7G4

Haskell vs Patterson 262 8 W 1002

/;> ////// us Brossard 94 P</c 736

Chamness vs Collopy 215 Pac 953

Kittilsby vs Vevelstad 103 IVr/.sT? 126

4—Further argument may be considered in an-

swer to the single question; Does the contracts of

December 8-1921, between Agostino as party of

the first part, and Henry DeJohn, Frank Colo-

buffalo, S. L. Ruath, Adam Colonello and Louis

Llahy, as parties of the second part, and the

contract of October 31st, 1923, in which Agostino
was party of the first part, and Henry DeJohn,
acting under a power of attorney from Ruath,
Colobuffalo and Colonello, as parties of the second

part, give to DeJohn, Ruath, Colobuffalo and 'Col-

onello any rights in Unit No. 1, Matanuska Coal

Lands, which the law wall Protect? We believe

the rule to be:

Property purchased with partnership funds

and held in trust in his own name by one of the

partners, is held by him as trustee.

Walker vs Bruce 97 Pac 250

Wells >; Shrivcr 197 Pac 460

When property is held by one partner in his

own name as tiustee, a purchaser from such
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p rtm r, with knowledge of the facts, buys at h

peril.

Wh vs Di wey 158 F\ d 3

B <
I vs M( aghi r 9 L R A 455

The appellants have a lien upon the proceeds

in the hands of the receiver of the lease which is

enforcible in equity.

I mnolly vs Bouck 174 Fed 312

G V B Mining Co vs Haih rst Nat Ilk 95 Fed 35

Chi • ley 34 8 E 828, si Aw <S P 777. .

19 L R .

40 C ./ J7i/Vc o and Minerals Sec 807 Page 1151

The court, to uphold his opinion that the

ques i m should be answered in the negative,

quoted from Poinerov's Equity Jurisprudence,

Fourth addition, Sec. 997, P. 2192, the following

language:

"A declaration of trust must employ lan-

guage which shows unequivocally an intention on
the part of the trustee to declare a trust in him-
self."

The quotation is not in point. The author in

ction, is discussing voluntary trusts or a

trust arsing out of a voluntary gift, and is ve]

ful t o draw a distinction between such a

t»i id cne arising en contract for a consider

n.

tiens in the case at are enti

ostino, never had any idea of mak-
sent to DeJohn, Colo! >, or anyone

an interest in favor of I

I "After they
• in the ( '' he signed a document

itention and the i sts trans-
• c< I confirmed
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Language Necessary To Create A Trust

There is a complete unanimity in the cases

as to the principle that: "If the declaration of the

trust he in writing, it is not essential as a general

rule that it should he in any particular form. It

may be couched in any language which is suffi-

ciently expressive of the intention to create a

trust.***** The intention must be a complete one."

Pomeroy Eq. Jurisprudence 4th, Ed P. 198

Same authority, Page—198:

In Carter vs Gibson, 26 A. S. R. Pago 387^ it

is held: "That any agreement or contract in
writing made by a person having the power of

disposal over real property, whereby such person
agrees or directs that certain real estate shall be

held or dealt with in a particular manner for the

benefit of another, raises a trust."

The agreement of Dec. 8-1921, in plain lan-

guage, declares:

"That the said partnership shall be known as

the B. A. Moose Creek Coal Company, to which
each of the parties hereto agrees to pay the sum
of cne thousand dollars ($1,000.00) upon the form-

ing thereof and the signing of this agreement, to

be used in carrying en the work of the Company,
except the first party, who is to furnish mining

, equipment and supplies of the value

not less than one thousand dollars which shall

become tl
|

£ the said partnership. It is

i the issuing ( id lease.

it pari tall hold the same for the i

benefit of the said company under such rules

lcpr rig the as mav be estnb-

etary of the Interior. (Tr. P. 428)

Th be no question I ut that in using I

la i 1 icant for the lease, na
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ly, Agostino, intended to vest in his associates

an equal share, not only of the machinery but
also an equal equitable share or interest in the
coal land applied for.

And the later contract of October 31st, 1923,

while it recited that the prior contract had been
cancelled a n d an accounting had between the

partners and the dissolution of the partnership

called the B. A. Moose Creek Coal Company, in-

stead of abrogating the rights of the partners,

confirmed the same in express language, as follows

"That, under the provisions of a contract dat-

ed December 8th, 1921, between Bruno Agostino,

Henry DeJohn, S. L. Ruath, Frank Colobuffalo

and Adam Colonello, creating a partnership for

e mining of coal from said Unit No. 1, each of

said parties last above mentioned became entitled

to and received a 1-5 interest in all machinery,

tools, equipment and personal property now upon
said Unit and used in connection therewith, ex-

cept such property as had been rented from the

Alaska Engineering Commission, and by reason

of said contract, and the money expended and the

labor performed by each of said parties last men-
tioned except Bruno Agostino, which money and
labor hi 5 s not been re-imbursed or paid, each of
>• id parties last mentioned, other than said Bruno
Afos'ino, have a one-fifth equitable interest in

id Unit, subject to the provisions of the Act of

October 20th. 1914, providing for the leasing i

c : i li rids in Alaska." (Tr. PP. 352-3)

in we note from said Contract:

"That the party of the first part agrees that
or leases skill not he forfeited or sur-

adered through any act or omission of his and
at he will protect and defend the same, and the

i of the party of the second part there-
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under against his own acts and ommissions." (Ti\

P. 359).

Thus confirming the provisions of the earlier

contract to the effect that he, Bruno Agostino>

will hold said lease when issued, for the benefit

of his associates. (Supra)

And we read further:

'The party of the first part shall have and be

titled to receive one-fifth (1-5) part of the out-

put of the coal mined from said lease or leases,

after the same shall be sold and money realize

therefrom, raid distribution to be made monthly
by said Bank of Alaska, and that before any di-

vision shall be made or any payment to party of

e first part or second part, the following charges

all be deducted from said output and paid as

heroin provided in the order;". (Tr. P. 356)
:|:::

Then follows an itemized statement of what
sbts, charges and expenses would have to be paid

fore dividends could be declared and paid.

We read again from said Contract of Oc-

er 31st, 1923, (Tr. P. 360)

:

is al need and understood between the

parties hereto that this contract shall continue in.

; i'ect during the life of the lease or

leases before mentioned, with the understand^
ver, the second party shall not a

t, or the rights or privileges the
• to , rson, firm or corpo] n with*

e party e first pa:

e pro- ls in I

1923 (Tr. P. 333-4).
k

'

i:i brc the contract by DoJohn
im, he, DeJohn \

(Y I pro]
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gatives the idea of a trust relation (Tr. P. 294)

here is little in the testimony concern-
ing the operations of the B. A. Moose Creek Coal
Company, there i s sufficient, when taken with

tat may be reasonably deduced from the two
contracts to explain the seeming inconsistencies.

Agestino was the legal owner and holder of
the iease. Not having sufficient funds or capital

prospect the grounds and open a mine he asso-

ated with himself DeJohn, Colobuffalo, Ruath,
ColoneUo and one Louis Llahy. The last named

lortly disappeared from the situation and we
hear no more of him. The other members of the

irtnership agreed to contribute and did contrib-

ute lab( r and one thousand dollars each (Tr. P.

8) except Agestino, who contributed mining
machinery, equipment and supplies to the value
cf one dollars, which machinery, equip-

. i.nd supplies were to become the property of

ip. They further agreed that each
' o at least eight months labor and eff<

to tin venture (Same page). It was agreed that

jestino should be manager of the Company, and
ich lie might discharge any partner the sai

other employee, the discharged partner,

ata interest in the Company :

shown by the amount of his investment" (Tr. P.

), Also, "Unon the issuing of said lease, tl

' nartv shall hold the same for the use and
benefit of the Company" (Tr. P. 428).

A; naged the affairs of the Company
r nearly two years d •; which time there ac-

crued to the company only debts air! troubl

riot work in harmony, and Agostino tes-

; that th threw him in the creek, and in

cf this there is no evidence that he discharg-

E the partners. Had he believed that he
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was ite legal and equitable owner of t

lease, it is not at all probable that he would ha
had anything further to do with his troublesome
ssociates, but instead of discharging them, or

tern, he entered into a new contract,

he confirmed the conditions of the prior

L No

t

- i

t

r was eliminated fro: company and re-

ined only the legal title to the lease and Ms one-

h (1-5) ecu interest in the land and ma
inery. Under the new arrangement De-John w
n ger, and it is evident that the c

er management, the compa
could pay off the indebtedness accruing

nagement of Agostino, and wages for the

sevles. The financial relations between th

bers of the company were not in anv way changed
: reason of the new agreement. The
ul equi] ent belonged to the co

in executing the contract was a ; for hirrself

is other associates, which is made perfect] T

clear and plain in the contract of October 31, 19

i accounting and dissolution of the <

or the cotract of Dec. 8-1921,

in which Agostino could rid I elf of

; unless be bought them out. T
use in said contract could but

thing, that is to say. if he, DeJohn,
he w( as manager. Ai

of fact, there is no one m
iture, to whom DeJohn i

to "turn over the said

i be."

It to

1

•
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therefor in cash, labor and deprivation, in the de-

velopment of a commercial coal mine, and under
the most adverse circumstances, for which labor
these appellants received nothing.

The Settlor goes further and recites in the
contract of October 31st, 1923, that he has depos-
ited the lease in the Bank of Alaska, there to be
held during the performance of the contract (Tr.

P. 351), together with his powTer of attorney to

the said DeJohn for the purpose of carrying out
the terms of the contract (Tr. P. 425)

The interest and rights provided for and es-

tablished by said contracts were irrevocable on the

rt of Agostino under the authority of Gardner
vs Germania Life Ins. Co. 110, N. Y. page 267.

The sole reservation made by Agostino in the

last contract was, that upon a breach of the con-
tract by DeJohn, and notice in writing served, De-
Jahn would surrender possession of the said Unit,

mine ,machinery, etc., without process of law
fuch can only mean, in view of the language used

id contracts, and the actions of the partners,

that he, DeJohn, would surrender the manage-
ment of the mine. He would still be a partner and
entitled to his inteiest after such surrender.

The kind of trust here under discussion is

considered in Section 688 Pomercy's Fourth Edi-

n, in his chapter therein concerning priorities,

reference to contracts concern-

ing teal estate and other property in which equit-

rble te arc created, which will be enforced

by the c

The author says:

"The third in its practical efforts, by far

important rule is, that a party taking
with notice of an equity takes subject to that
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equity. The full meaning of this most just rule is

that the purchaser of an estate, or interest, legal

or equitable, even for a valuable conside±auuii,

with notice of any existing equitable real estate,

interest, claim or right, in or to the same subject

matter, held by a third person, is liable in equity

to the same extent and in the same manner as the

person from whom he made the purchase; his

conscience is equally bound with that of his ven-

dor, and he acquired only what his vendor can
honestly transfer. The applications of this rule

are numerous as are the various kinds of equita-

ble interests. The following are some of the mo
important; A purchaser with notice of a trust,

either express or implied, becomes himself a trus-

tee for the beneficiary with respect of the prop-

city, and is bound in the same manner as the ori-

ginal trustee from whom he purchased."" *****

The Plaintiff c laims and alleges

that the action of the Secretary of the Interior

in granting the lease to the Alaska Matanuska
Coal Company (plaintiff) was res-judicata; that

that action positively and irrevocably settled the

question of title and right of possession.

We believe the rule to be that the title derived

from the Government is no better than title deriv-

ed from an individual owning the fee.

usa vs Periera 64 Pac P
fi , s vs Brent 50 Am Dec 422 I noh 134

A United Stales Patent to land r<

to the appropriation of it and in

io fi]

the best title.

If
'•

vs Ki rn 45 A
)ec 411

// / /.
i i-

\V i ! D 308
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Ni A iii I)< c 742

vs Gunther I c 710

Fi i s /on< s 126 /Ve 1015

ngo vs Blnn 9 S (JEd) 240: 10 ZY/rr.s- 269

Bush us Marshal 6 How £7 £ 284

Ervti a- vs Marshall 20 How U S 558;15 L E7d 994

Forbi < vs II all 85 Aw Dec 301

Decisions of the officers of the land Depart-
ment of the United States are not conclusive on
the rights of individuals.

St irk i r 6 Wall 402-419

/:•/</ vs Ward 13 Am Dec 506

Mowro< /•. / 37 L Ed 72

( n vs Johnson (51 Am Dec 543

If the United States Land Department in mak-
ing its determination of facts as to the person en-

title'! to receive the patent to public land 1

regarded the law applicable thereto or has erred
in its constiuction, the patentee will be held to be

trustee for the contesant.

22 U C L 277-8

(/ages vs Gunther GS Pac 710

V< irnow vs Jones 126 Pac 1015

A purchaser with notice of a prior contract

to sell or lease, takes subject to such contract and
rnd in the same manner as his vendor to car-

it into execution."

lease of Unit No. 1. Alaska Matanus-
1 lands under date of May fifth 1922, b

ble the Secretary of the Interior

ino vest in the lessee proper hts?
the Interior vs United 8tah s

50 8 Ct (V 8) 103 —

—

ON NOTICE
, Am D !!

I I



In the case just cited, it was contended, as in

the case at bar, that the action of officers of the
Land Dep ent in granting the patent is so ab-
solutely conclusive as to cut aff any subsequent in-

quiry concerning the same. The court held against
such contention.

FRAUD
'One who accepts the fruits of fraud with
ledge of the misrepresentations or conceal-

ent by i they were obtained will be liable

therefor, though he did not personally par-

ticipate in the fraud."

27 c J 11

us Moen 35 Fed (2d) P 475

The act of Bruno Agcstino, in attempting
ansfer his rights, as lessee from the United

s, to the Alaska Matanuska Coal Com]
oily void because the receiver had theret -

fore been appointed and was in full charge of tl

rty.

"We aie inclined to think that a sale i^ade

trustee, while the lands were in the possess!

th? rec ', is void and cannot be sustain-:

His vs Water Co. 86 Texas 100; £3 S. W. 862.

n, li Howard 52.

True in these c . the sale had been jr\

r U)c execution issued by another court than

rie in h the ivership was pe and
rid by \ of a deed of trust a;

in this instance, but the writ

no g hy th shcul

. if not greater force

In V son, I

1

n th tie:

•

I rul< rs to be th
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when the subject matter of the suit is

iiiity in real estate, and which is taken
into the possession of the court pending
the litigation by the appointment of a re-

receiver, or by sequestration, the title is

bound from the filing of the bill and any
purchaser pendente lite, even if for a val-

uable consideration, comes in at his peril."

Again the Court says:

''As we have already said, it is sufficient

for the disposing of this case to hold that
where an estate is in the custody of the
Court a? a fund to abide, the result of a
suit pending, no sale of the property can
take place, either on execution or other-
wise, without the leave of the Court for
lhat purpose." Scott vs Crawford. 41 S.

W. 699. (41 S. W. 697-699)

An instiuctive case on the effect of the ap-

intment of a receiver is that of Buchanan vs
Hicks, 136 S. W. 177, 34, L. N. S. 1200, from which
we quote:

"Upon the appointment of a receiver for
• id insolvent corporation whose corpor-

e functions were suspended and it could

exercise no further authority over its

property or effects, as is said in High on
Receivers, Section 290; 'The appointment
of a receiver over a corporation is gen:'

ally equivalent to a susnension of its cor-

porate functions, and is also equivalent

t<> an injunction restraining its agents

and officers from intemeddling with :

property.' So that after the anpointment
eiver tli? corporate officers i

are without author to med^

ith the property of said corporation an I
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have no right or authority to collect any
indebtedness that may be due to it. In ef-

fect the receiver succeeds to all the rights
of the corporation, has the authority to

control its property and collect its assets,

and this authority can only be exercised
by him, or by some one appointed by him."

Undville vs Madden 41 At I 1097 43 L R A 222

Squire vs Princeton Lighting Co 68 Ail 176 15 L N S
057 Buchanan vs Hicks 34 /. N 8 1204

The effect of the appointment of a receiver has
been recently stated in a decision by the United
States Circuit Court of Appeals for the second
Circuit, as follows:

"The appointment of a receiver super-

cedes the power of the directors to carry
on the business of the corporation and
the receiver take possession of the cor-

poration until the further order of the

COUrt." Porter vs Sab in 37 L Ed 81") Grasclli

Chemical Co vs Aetna Explosive Co 252 Federal 456

"It is axiomatic that 'The receiver holds

the property coming into his hands with
the same right and title as the person for

whose property he is receiver, subject to

liens, priorities and equities existing at

the time of his appointment; he becomes
merely the assignee of the insolvent and
has exactly the same rights. He is not an
innocent purchaser in any sense of that

term. In accordance with this rule a

mechanic's lien, an attachment lien, or

the lien of a judgement or execution is

not destroyed by the appointment of a

receiver." ' 23 R C L 56 Honn Trust Company

\ldU) Petroleum Co 27 Fed Section 7!^
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The Alaska Matanuska Coal Company had
full knowledge of the rights of the appellants, as
the Court found, and it comes within the doctrine
laid down in the cited case.

It i s elementary law that a receiver takes
property charged with all equities. The rule has
been well stated in "Tardy's Smith on Receivers":

"If property is held by a person or cor-
poration in trust, and a receiver is ap-
pointed over the property of such per-
son or corporation, the trust property
nevertheless continues to be impressed
with the trust relationship." Citing

—

Atlantic Trust Co vs Carbondalc Coal Co 68 A
r W

097 Kelsey vs Republican Savings Association

110 Federal 40 Jackson vs Ilorton 21 .V E 490

ARGUMENT CONTINUED:
The only really important question in this

case is the question of fact. Was the lease held by
Bruno Agostino from the United States held in

trust or as a partner by Bruno Agostino for the
benefit of appellants? This question has been de-

termined adversely by the trial court, but since

the case is one of equitable cognizance, the matter
iray be considered de nova on appeal, in order to

e'etermine whether or not the judgement of the
trial court is against the weight of the evidence,

See Chamness vs Collopy 215 Pac 953

If we assume the facts to be that the le^se,

under the facts proven and under the contract be-

tween Henry DeJohn and Bruno Agostino, are
adequate to show that Bruno Agostino hell such
lease as a trustee or partner for the benefit of ap-

p Hants, the judgement of the trial court was
clearly erroneous, for there is no ground for doir t

that the Alaska Matanuska Coal Company had
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full knowledge of all these facts, as to the work
ing of the property by appellants, and of the ap-

pointment of the receiver. The knowledge by the

officers of the corporation that Bruno Agostino
held the lease subject to the equitable rights of

appellants brings it within the doctrine of Whitney

vs Dave ii 158 Federal 385 and Reed vs Neagher 9 L R A
455 The knowledge of the Alaska Matanuska Coal
Company, through its officers and agents, of the

appointment of the receiver, and the acceptance
thereafter of the transfer of the lease from Bruno
Agcstino, brings it within the doctrine of Wiswall

vs Sampson 14 L Ed 50 and similar cases.

The conduct of the parties and the contract

between Henry DeJohn and Bruno Agostino, we
believe plainly establishes the existence of a trust.

It is not unieasonable to say that the appel-

lants and Agostino continued the partnership for

the working of the coal lease after the agreement
of October 30-31, 1923 (Defendant Agostino's Ex-
hibit No. 6).

Many of the cases cited in this memorandum
brief presents factual situations similar to that in

this case, and in such cases the courts have usually

held that a mining partnership existed. An illum-

inating case on this point is

ll< ntljj vs Brossard 94 Pac 736

'In speaking of mining partnership, Mr. Lind-
ley in his work on mines (Vol. 2 Sec. 798) says:

'Such a partnership may exist as well where
the parties have an interest in the working of the

mine in carrying en mining operations, as when
thev own the mine itself. Citing Meagher vs Reed,
M Colo. 335; 24 Pac. 681; 9 L. R. A. 455, and many
cases. The facts in the case of Meagher vs Reed



are similar to the facts in the case at hand. There
Meagher obtained a lease from the owners of the

claims in his own name. The property was worked
under the lease and developed by himself and his

associates, who had no interest whatever in the

property except as they had an interest in the

lease, through an agreement with Meagher, and
cause there were interested in the working of

the mine and the profits to be derived therefrom,
and were to acquire undivided interests therein

in case of successful development and operations.

Thus Meagher had agreed to assign an undivided
interest to his associates in and to the lease when
obtained from the owners while here there was no
such express agreement on the part of Brossard,
1 ut, nevertheless, his contract with his associates

operated as an equitable assignment of an inter-

est therein.'

Since the partnership existed after the con-

tract of Oct. 30, 1923, the appellants had an equit-

able lien upon the partnership assets which was
superior to any right subsequently acquired by
the Alaska Matanuska Coal Company. In the case
of (i V B Mining Co vs Ealley First Nat Bk 95 Federal 35

the court allowed to a mining partner his share

of the product while the mine was operated by the

receiver appointed in a suit to foreclose a mort-
rrge. That is what the Court could have done in

this case if it had found that the partnership con-

tii ued to exist.

Prom all proof it is plain that the Alaska Mat-
nnuska Coal Company had full knowledge of the

riprhts of the appellants in the premises to the eon-

I r^versv. Th?s knowledge upon the part of the ap-

peHe should preclude it from a?sertinp* rights as

r^ai^st n n appellant rartner, where the title to

(he coal lease was taken by the appellee without
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their consent or knowledge. See

rris vs Young 131 AT E 670

Duryea vs Burt 28 Cal 569

If a partnership existed, as we believe it did,

until the appointment of the receiver, the trial

court erred in refusing to' allow appellants an
equitable lien upon the partnership assets for

money advanced and labor performed in the in-

terests of the partnership.

This case may be submitted on memorandum
of brief with oi iout oral argument
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STATEMENT OF THE CASE

This case comes to this court on appeal (382) of

additional defendant, Bruno Agostino from the

judgment (331) made and entered in cause num-

bered S244 in the district court for the Third Di-

vision, Territory of Alaska, on the fourth day of

May, 1929, (382, 439, 330) in favor of plaintiff.

The Alaska Matanuska Coal Co., in favor of E.

R. Tarwater, receiver of said court, and in favor

of Henry DeJohn, S. L. Ruath, Frank Colobuffalo

and Adam Colonello, co-partners trading under the

firm name of Premier Coal Mining Co., wherein

the possession and right of possession to the S. E.

1/4 Sec. 28, SW!4 Sec. 27, T. 19 N., R. 2 E. S. M.,

officially designated by the Secretary of the In-

terior as leasing unit No. 1 of the coal lands re-

served to the United States in the Matanuska coal

fields, Alaska, and as serial 05236 in the United

States land office at Anchorage, Alaska, was de-

creed to plaintiff, and the affirmative answer and

cross-complaint of appellant with respect to plain-

tiff's complaint was dismissed; wherein the pos-

session and right of possession of certain personal

property, tools and equipment upon said unit was



awarded to additional defendants, Henry De John

et al; and wherein the right of the receiver to re-

tain certain funds derived from the sale of coal

taken from said unit by said receiver, which funds

were claimed by appellant, was sustained.

While separate cross-pleadings between the par-

ties have not been filed in each contest herein, the

pleadings filed, to the extent of the allegations

therein, have been so treated. The issues present-

ed for determination are raised by the several

pleadings, between the plaintiff and appellant, the

plaintiff and additional defendant Henry De John

et al, appellant and said Henry De John et al, be-

twee nthe plaintiff and the received E. R. Tar-

water in possession of the property, and between

the receiver and the two additional defendants

above mentioned.

The plaintiff in its amended complaint (3) al-

leges that it is a duly qualified Alaska corporation

and that it has paid its annual license tax to the

territory of Alaska. That it has the right to the

possession of unit No. 1 above described and the

personal property above mentioned by reason of a

lease issued to plaintiff by the Secretary of the

Interior on February 19, 1927, under the act of



4

congress of October 20, 1914 (38 Stat. 741), em-

bracing this unit together with other lands not in

dispute here. That the possession of the unit is

withheld by E. R. Tarwater, a receiver appointed

by said court in an action numbered A482 and that

possession has been demanded by plaintiff and re-

fused, that appellant claims some interest in said

unit adverse to plaintiff, but that on the 13th day

of June, 1925, appellant, for a valuable considera-

tion, assigned to plaintiff a "coal mining lease is-

sued by the government of the United States to

said Bruno Agostino under date of May 5, 1922,

covering unit 1 of the Matanuska coal field, the

subject matter of this litigation," and that there-

after and on February 19, 1927, the Secretary of

the Interior issued to plaintiff a lease of this same

unit. The assignment of appellant to plaintiff

(57) is attached to the amended complaint. The

amended complaint further alleges that additional

defendants Henry De John et al also claim some

interest in said unit adverse to plaintiff, but that

the claim of said Henry De John et al has been

adjudicated adversely to them by the Secretary of

the Interior, and that they should not be heard

herein. In paragraph thirteen of said complaint

plaintiff alleges that at the time of the appoint-



merit of such receiver by the court in an action

entitled Pacifico Bizarri versus Henry De John et

al in said court, No. A482, the court was without

jurisdiction of appellant, the lessee of said unit, of

plaintiff, and of said unit, of which the receiver

was authorized to take possession, and such action

was beyond the scope and power of the court. In

paragraph fourteen plaintiff alleges that such re-

ivership has taken out and sold large quantities

of coal from said unit asd depleted said unit, and

plaintiff is entitled to 40% of the price received

for such coal. Plaintiff alleges it has no plain,

speedy or adequate remedy at law. Plaintiff prays

for "restitution^ of said "lands and premises," that

the additional defendants herein and all others

be enjoined from interfering with plaintiff, and

the plaintiff recover 40% of the "coal mined and

sold during the receivership."

We take the complaint to set out a suit in equity

in the nature of a suit to quiet title as against

appellant and Henry De John et al and for pos-

sessian as against the receiver. On the trial, in

order to obviate a jurisdictional objection by coun-

sel for the receiver, plaintiff was permitted to

strike paragraphs 13 and 14 from the complaint.
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The answer of appellant to the amended com-

plaint (31) denies the right to the possession of

the property claimed by plaintiff, denies the lease

of February 19, 1927, and by way of affirmative

defense sets up a contract entered into June 13,

1925, between plaintiff and appellant in writing

(36-41) under which the assignment alleged by

plaintiff was given, and providing for the sale of

the property above described to plaintiff for the

sum of $25,000 to be paid from coal mined and

shipped at the rate of ten cents per ton. The an-

swer alleges that the consideration paid by plain-

tiff to appellant at the time of entering into the

contract and the giving of the assignment was the

sum of $100.00 and that said contract provided

that certain advance cash payments were to be

made on or before September 3, 1925, by plaintiff

to appellant, or for his account; that a further

sum of $10,000 was to be paid by plaintiff to dis-

charge certain judgments for the recovery of

which a receiver had been put in possession of said

property and was authorized to operate the same

under the direction of the court; that appellant

was to deliver possession of said property to plain-

tiff on or before the second day of September,

1925. That on June 25, 1925, the time for the per-



formance of all of the above conditions of said con-

tract was extended to January 1, 1926; that time

was the essence of the contract and that in the

event plaintiff failed to perform any of the condi-

tions required of it plaintiff would reassign and

redeliver said lease and all of said property to ap-

pellant. Appellant further alleges that five days

after entering into said contract appellant gave

to plaintiff a power of attorney executed in favor

of Bartley Howard, the vice president and general

manager of plaintiff corporation, authorizing said

Bartley Howard, for the use and benefit of plain-

tiff, to prosecute suits and take all needful steps

required to get possession of said property for ap-

pellant, and generally to represent appellant in all

matters connected with said contract, and that

plaintiff acted thereupon. Appellant alleges that

he fully performed his part of the contract, and

that plaintiff failed to make any of said payments

(with one exception) ; failed to pay said $10,000 in

discharge of said judgments, failed to take steps

to get possession of said property and in all other

respects failed to comply with said contract: that

on March 17, 1927, appellant gave plaintiff notice

of the forfeiture of the said contract and demand-

ed the return of said lease and assignment and
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that plaintiff failed and refused to return said

lease or reassign said property to appellant and

that plaintiff is still asserting a right to said as-

signment and said property under said contract

Appellant admits Paragraphs 13 and 14 of plain-

tiffs amended complaint with respect to the un-

authorized appointment of the receiver and the

mining and sale of coal. Appellant prays that by

the decree of the court said contract be forfeited

and terminated and that appellant be declared

entitled to all the rights so assigned to plaintiff;

that plaintiff return said lease and if it cannot be

returned that plaintiff be required to reassign said

lease to appellant, that the net proceeds of the

receivership be awarded to appellant, for the costs

and a $5,000 attorney fee.

The other additional defendants Henry De John

et al answered the complaint of plaintiff (15) al-

leged certain matters in contravention of the

rights claimed by appellant in said property, and

appellant answered this pleading (59) alleging af-

firmatively a contract entered into October 30,

1923, between appellant and Henry De John where-

by the possession of unit No. 1 was delivered by

appellant to said Henry De John for the purpose
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of mining and selling coal therefrom on a royalty

basis of one-fifth to appellant; that said contract

had been broken by said Henry De John in a num-

ber if respects, i. e. by securing the appoinfvnnrit

of a receiver and delivering over the possession of

said property to said receiver without the consent

of appellant, by failing to comply with the require-

ment of the lease of appellant in respect to the

payment of labor, by failure to pay rentals due to

the United States under said lease, by failure to

make accountings to plaintiff, and in other re-

spects. That appellant had declared a forfeiture of

said contract on this account and had demanded

possession all as provided in said contract, which

Henry De John had refused.

Concerning said receivership appellant alleges in

said answer (69-71) that said receiver was appoint-

ed without the knowledge or consent of appellant

and in violation of the contract which authorized

Henry De John to occupy said property, and with-

out the consent of the Secretary of the Interior;

that at the time of the appointment of said re-

ceiver the court was without jurisdiction of appel-

lant and of the subject matter of such seceivership,

to-wit, Unit No. 1 and the personal property there-

upon, that said receivership has accumulated a fund
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of betceen $20,000 and $30,000 which is a trust

fund for the use and benefit of appellant; that said

receivership has been in violation of the conditions

of said contract reserved for the benefit of appel-

lant, destructive of the letter and spirit of said con-

tract, the rights of appellant in said lease and of

the rights of the United States. Appellant prays

for an accounting with Henry De John, reimburse-

ment for money paid to protect his lease, for for-

feiture and termination of the contract with Henry

De John, the dissolution of said receivership and

the return of said property to appellant; that said

fund accumulated by said receivership be declared

a trust fund for the benefit of appellant and that

it be paid to appellant upon the dissolution of said

receivership; for costs and a reasonable attorney

fee.

Upon these issues the case was tried by the

court without a jury as a suit in equity, being so

understood by the court and counsel for all par-

ties (p. 257).

SPECIFICATIONS OF ERROR.

For the purpose of a more orderly presentation

we have grouped the errors here specified and

relied upon as they relate to the plaintiff, to Henry
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De John et al, to the deceiver, and relating gen-

erally to all parties, and renumbered them.

Relating to Plaintiff.

Error No. 1. (Assignment No. 4.) Motion to

Dismiss Suit of Plaintiff. Motion deiied; excep-

tion taken and allowed (160). This error presents

a question of law as to whether, in this suit, plain-

tiff can recover on the case presented by its plead-

ings and evidence. Our contention is that plain-

tiff, by repudiating the contract with appellant of

June 13, 1925, rested its case on the lease issued

to plaintiff corporation February 19, 1927, by the

Secretary of the Interior, and that in view of the

issue on the contract raised by the pleadings of

appellant (the execution of the contract being ad-

mitted) plaintiff had failed to prove its case.

Error No. 2. (Assignment No. 28.) Jurisdic-

tion. This error raises the question of jurisdiction.

As evidence of payment of a license tax required

by the territory of Alaska plaintiff offered a tele-

gram signed "Karl Thiel, Secretary of Alaska,"

which said that plaintiff corporation was in good

standing and its corporation taxes paid. Upon ob-

jection by the receiver the court (we think proper-

ly) denied the offer. By striking out paragraphs
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13 ond 14 of the amended complaint by which

plaintiff asserted rights against the receiver the

court waived the objection. We believe the objec-

tion could not be waived and further that the tele-

gram was insufficient in substance to comply with

the laws of the territory.

Error No. 3. (Asisgnment No, 17.) Lease Is-

sued at Request of Appellant. The court erred in

finding that the lease to unit No. 1, issued to

plaintiff February 19, 1927, was so issued at the

"joint request" of plaintiff and appellant, for the

reason that such finding is contrary to the evi-

dence, which limits the action of appellant in this

matter to securing the approval of the Secretary

to the assignment of unit No. 1 to plaintiff.

Error No. 4. (Assignment 19.) Allegations of

Complaint True. As the reasons for the error here

specified appear in the other specifications they

are not repeated here.

Error No. 5. (Assignment No. 18 and No. 20.)

Performance by Plaintiff and Failure by Appel-

lant. We believe the court erred in finding that

plaintiff had performed the conditions of the con-

tract required of it, viz. : That plaintiff discharged

the judgment in cause A470, paid $1,000 to Arthur
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Frame, and $1,000 to appellant, was not required

by the controct to pay $10,000 in labor claims, and

that appellant had failed to perform by not deliv-

ering to plaintiff possession of the property, for

the reason that such findings are contrary to the

evidence and without any evidence to support

them; also in finding that said contract has not

been changed or modified, by the power of attor-

ney of June 18, 1925, and the extension contract

of June 25, 1925.

Error No. 6. (Assignment 29.) One-fifth In-

terest in Personal Property. The court erred in

awarding appellants 1-5 interest in the personal

property (tools, machinery, etc.) upon said prop-

erty to Henry De John et al for the reason that

the court by recognizing the contract between ap-

pellant and Henry De John as valid recognized the

right of appellant to a 1-5 interest in this personal

property.

Error No. 7. (Assignment 23.) Possession of

Unit No. 1. Phe court erred in not ordering the

delivery of the possession of unit No. 1 to appel-

lant for the reasons which appear in the other spe-

cifications.

Error No. 7. (Assignment 30.) Contract

—
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Evidence of Performance. The court erred in con-

sidering plaintiff's evidence of performance of the

contract between plaintiff and appellant for the

reason that plaintiff denied and repudiated said

contract.

Error No. 9. (Assignment 31.) New Trial. The

court erred in not granting the appellant's motion

for a new trial on the errors assigned.

Error No. 10. (Assignment 32.) The court

erred in not allowing costs to appellant, including

a $5,000 attorney fee, according to the proof of

appellant.

Relating to Henry De John et al.

Error No. 1. (Assignment Nos. 15, 21 and 22.)

Personal Property. The court erred in awarding

appellants one-fifth interest in the personal prop-

erty on unit No. 1 to Henry De John et al for the

reason that the contract between appellant and

Henry De John plainly provided that appellant had

a 1-5 interest in all this property, and for the fur-

ther reason that Henry De John and his associates,

and each of them, did not claim this 1-5 interest.

Error No. 2. (Assignment No. 23.) Posses-

sion of Property. The court erred in not decree-
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ing that appellant, on the terminating of the re-

ceivership, is entitled to the possession of the

property here involved. The court held that Hen-

ry De John et al had forfeited and abandoned their

contract with appellant, the legal consequence of

which is that appellant is entitled to the posses-

sion of said property.

Error No. 3. (Assignment No. 32.) Costs. The

court erred in not decreeing costs, including a

$5,000 attorney fee to appellant, according to the

proof (199).

Relating to the Receiver.

Error No. 1. (Assignments 25, 26 and 27.)

Receivership— void—unauthorized—profits. The

court erred in not finiding appellant entitled to the

profits of the receivership because it was void

—

no jurisdiction having been had of appellant or of

the property, being unauthorized in the case of coal

leases, and the rights of the judgment creditors

in cause A482 not being superior to the rights of

appellant. Also, appellant is entitled to a one-fifth

interest in the profits of such receivership under

the cortract with Hemy De John, from whom the

actual possession of the property was taken by the

receiver.
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Relating to All Parties Generally

Error No. 1. (Assignments 19, 20, 23, 25, As-

signment of Henry De John No. 4.) The court erred

in making the findings referred to in the above

assignments of error, so far as the same are based

upon a loss of the right of possession to the prop-

erty by appellant by reason of the assignment

given to plaintiff, for the reason that the contract

does not so provide, the assignment was cordition-

al, and such a consequence was prevented by the

receivership.

ARGUMENTS AND AUTHORITIES

Right of Review. Before proceeding to the con-

sideration of the assignments of error directed to

the merits, we wish to consider the right of re-

view by this court.

This case was commenced, tried and considered

as a suit in equity. We understand the rule to be

that on appeal a suit in equity is tried de novo on

the record, and disposed of without remanding, if

possible.

Emerson Brantingham Imp. Co. vs. Johnson 1 Fed.

2nd 212.

Vnkle vs. Wills, 281 Fed. 29.

Harrison vs. Clark, 182 Fed. 765 and 7.
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^Yoolcnberg vs. Minard {Ore.) 62 P. 532.

That equity cases are not included in the provi-

sions of R. S. U. S. Sections 649, 700 and 566.

United Slates vs. National City Bank, 281 Fed. 754.

^Ycil vs. Neary, 22 Fed. 2nd 893.

Alexanda vs. Macken, 147 V. S. 72, 13 S. Ct. 211.

Troll vs. Spenser [Mo.) Am. Ann. Cos. 1913A, 276-280.

That conflicting evidence is reviewable on appeal

in equity.

Gunear vs. Colo. Oil Co., 152 V. S. 88, 14 S. Ct. 180.

Blackburn vs. Morrison, 118 P. 402.

That error is properly presented by bill of excep-

tion.

C. L. A., Section 1204.

Blackburn vs. Morrison (Supra.)

That plain error will be reviewed though not as-

signed.

Successors to de Prez Hermanos vs. Costa, 281 Fed.

439.

In view of these propositions of law it becomes

immaterial whether the court ruled on appellants

motion to dismiss made at the close of the trial,

whether the question of the sufficiency of the evi-

dence to support a judgment for plaintiff was

properly presented to the court, or whether it was
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presented at all.

The errors here assigned we presented to the

court upon the motion of appellant for a new trial

(317-323) and the exceptions filed therewith, said

motion was denied, and exception taken and al-

lowed (109-111).

ASSIGNMENTS OF ERROR

We believe it is pertinent here to first present

appellant's position in this court and in the trial

court on the case presented by plaintiff. It is our

position that plaintiffs case rests entirely upon

the lease issued to plaintiff by the Secretary of the

Interior, February 19, 1927 (124), (the lease was

issued on the date mentioned, but being simply a

transfer of the previous lease to appellant was

back dated to conform with the date of the first

lease). Plaintiff so alleges in its pleadings and

plaintiff's counsel so states in outlining his case

at the beginning of the trial and the evidence of

plaintiff is not inconsistent with this position.

Plaintiff denies it ever entered into a contract with

appellant to buy unit No. 1 or assumed any obli-

gations by reason of the assignment of unit No. 1

to plaintiff dated June 13, 1925. Plaintiff claims

no benefit under the contract of June 13, 1925, or
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under this contract as subsequently modified by

the power of attorney or the extension of time.

Plaintiff asserts that any payments it made to ap-

pellant were not made pursuant to any duty im-

posed by the agreement of June 13, 1925. We
assume that plaintiff knows the purpose of such

payments (one of which we have admitted) and

when it says that they were not made pursuant to

this agreement we are not disposed to dispute with

plaintiff— although we cannot agree with plain-

tiff that it did not enter into a contract binding

on both plaintiff and appellant on June 13, 1925.

We think the evidence bears out the contention of

plaintiff in respect to the purpose of the payments

and shows such payments as plaintiff claims to

have made were not made because of the contract

—which we will call an agreement on account of

the broader meaning of the word. They were

made to protect the assignment of unit No. 1 to

plaintiff, which plaintiff had secured from appel-

lant.

The undisputed evidence shows (269-275) the

payment of the judgment in case A470 made to

Arthur Frame, in which Frame had secured an

order of the court to sell the Agostino lease to pay



20

the judgment, was made to protect plaintiffs as-

signment. This is the payment which we have

admitted. The second payment provided in the

agreement to he made by plaintiff to Frame and

claimed by plaintiff to have been made (which we

deny), if made at all, was made because of a con-

tract between plaintiff and Frame by which plain-

tiff bound itself directly to Frame to pay this

money. The testimony of appellant (171, 172, 181,

183, 184, 198) clearly shows this. This testimony

must be given absolute verity. It is undisputed,

although Mr. Howard, who is charged with the

transaction and was present at the trial, testified,

but did not deny the testimony of appellant as to

these payments. The one payment which plaintiff

would and could have made in order to comply

with the requirement of the contract, if plaintiff

had considered it to be a contract, i. e., the $1,000

payment to appellant, plaintiff entirely failed to

make (172, 179, 259-266, 269-275). The only testi-

mony in the record indicating that plaintiff ac-

knowledged the agreement of June 13, 1925, as a

contract binding on plaintiff is a wire from Bart-

ley Howard to the First National Bank (262), in

which Mr. Howard says $1,000 is to be paid under

the contract of June 13, 1925, as extended. After
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Mr. Howard arrived in Anchorage he evidently-

changed his mind about making this payment, for

in his conversation with appellant in the Parsons

Hotel (271 and 272) he disavowed and repudiated

the contract and told appellant he would never

get the $1,000. This testimony is corroborated by

Mr. Parsons (273-275) in which Mr. Parsons says

that Mr. Howard and Mr. Jesson (the vice presi-

dent and general manager and the president of

plaintiff company) at this time and referring to

this $1,000 payment said to appellant, "Bruno, that

was a present to you."

Our understanding of the law is that the judg-

ment must be based on the allegations of the bill.

Finebrock vs. Kinova Mine Car Co., 22 Fed. 2nd 627.

Plaintiff is confined to the theory upon which

it elected to try its case and cannot change the

same on appeal.

Phillipps vs. PJiillipps, 65 So. 49, Am. Ann. Cas. 1916.

D. 994.

Barber vs. Morgan, 94 Atl. 984 Am. Ann. Cas. 1916 E.
102.

Meals vs. De Sotto Placer M. Co., (Wash.) 74, P. 470.

Stat-' vs. Superior Court of Pierce County, 52, P. 522.

The consequences which follow the position tak-

en by plaintiff are threefold. If plaintiff did not

enter into the contract with appellant, plaintiff
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must prevail (providing the consideration of $100

will support the assignment in equity). If plain-

tiff did not secure its lease through this contract,

plaintiff must prevail; and if plaintiff did so se-

cure its lease then plaintiff must fail. The trial

court held against plaintiff on all three of these

propositions.

The errors assigned and here considered will be

grouped according as they concern first the plain-

tiff, second Henry De John et al, third the receiver,

and fourth generally.

First—Corceming the Plaintiff.

Error No. 1. (Assignments 4 and 13.) Motion

to Dismiss. This error substantially presents the

question of the right of plaintiff to recover on the

case presented to the court by plaintiff. The

motion to dismiss was denied and exception taken

and allowed (160). Pursuant to its pleadings,

plaintiff proved its lease of February 19, 1927,

asked for judgment, and rested its case. No ques-

tion of the contract for the purchase of unit No. 1

from appellant was involved—plaintiff claimed not

to have entered into any such contract. If under

the conditions of plaintiff's proof and pleadings,

this cause of action when undisputed, was not



23

sufficient to entitle plaintiff to judgment, plain

tiff was out of court. It is true that the pleading

of appellant presented a cause of action based on

the contract between plaintiff and appellant for

the purchase of unit No. 1, dated June 13, 1925, as

subsequently modified, but plaintiff, while admit-

ting the execution of the instrument, denied that

it was in any way bound by a contract ; consequent-

ly plaitiff was not in a position to claim any ben-

efits accruing to it under the contract, or to claim

to have performed any of its provisions (the court

construed this instrument as a contract) (310).

Plaintiff, having entered a general denial of ap-

pellant's cause of action, which was founded on the

contract, could not, at a later time in the trial, ad-

mit the contract and tender issue on its condi-

tions of performance. In such case the issues tried

are entirely outside of the pleadings, and plain-

tiff has changed the entire theory of its case. This

plaintiff cannot do.

PhUlipps vs. Phillipps, (Supra).
M<ai:< vs. De Sotto Placer .'/. Co, (Supra.).

State vs. Superior Court. (Supra.).

Stati < x rd Holgati & Superior Court of Purr, Coun-

ty, 52, P. 522.

Error No. 2. (Assignment 28.) License Tax.

This error raised the question as to the jurisdic-
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tion of the trial court and consequently of this

court. The question was raisel by counsel for the

receiver (155), and to meet the objection plaintiff

was allowed to reopen its case and the trial was

adjourned to enable plaintiff to secure evidence

(158). This objection appears in the record and

we understand the rule to be that objections to

the jurisdiction of the court will be considered on

appeal without assignment. We do not wish to

urge this objection and, if we are permitted to do

so, desire to and do hereby waive this error and

the assignment thereof. If we are entitled to the

possession of the property involved in this suit

we desire a decision on the merits. We wish that

the decree of this court will be such that upon the

authority of such decree appellant may recover

possession of this property. We are not objecting

to the ruling of the trial court upon the objection

raised by counsel for the receiver.

We think the evidence was properly excluded,

and the striking out of paragraphs 13 and 14 did

not cure the objection.

Error No. 3, (Assignment 17.) The court

erred in its finding No. 13 that the Secretary of

the Interior issued the lease of February 19, 1927,
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at the joint request of plaintiff and appellant. The

contract of June 13, 1925 (48), does not require

that appellant assist plaintiff in securing a new

lease, but only to assist in securing the approval of

the Secretary to the assignment of unit No. 1 to

plaintiff therein provided for. This being accom-

plished, there would appear to be no need for a

new lease as plaintiff wTould thereby succeed to the

Agostino lease designated in the land office as

serial 05236. There appears to be nothing in the

record to indicate that appellant requested the is-

sue of the new lease, which is so strongly relied

upon by plaintiff. The only authority for this

finding of the court would appear to be the power

of attorney given by appellant to Bartley Howard,

as the representative of plaintiff corporation June

18, 1925, and filed in the general land office in the

proceedings there designated as serial 05236 (346).

However, the court held in its finding No. 15

(310) that the contract between plaintiff and ap-

pellant had not been "altered, changed or modi-

fied in any respect" by this power of attorney. So

it would appear that if appellant's request for a

new lease comes through this power of attorney

the court must be in error about the contract not

being altered, at least to this extent. It is our con-
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tention that the power of attorney enlarges the

provisions of the contract, but that in as much as

appellant was in no way concerned with a new

se to plaintiff and could in no wry so authorize

the Secretary of the Interior after his assignment

had been approved, that the power of attorney can-

not be said to authorize a request on behalf of

appellant for a new lease to plaintiff.

Error No. 4. (Assignment 19.) Complaint. The

court erred in its finding No. 16 that all the alle-

gations of plaintiff amended complaint were true.

The error here assigned we have covered in our

argument upon other errors.

Error No. 5. (Assignments 18 and 20.) Con-

tract of June 13, 1925. This error involves the con-

tract of June 13, 1925, for the sale of the property

here involved (lease to Unit No. 1 and one-fifth

interest in personal property situated thereon),

and the conclusions of the court that plaintiff is,

and appellant is not, entitled to the ./possession of

said unit. With respect to this contract the court

found that the agreement of June 13, 1925, was

not in option, as claimed by plaintiff, but was a

contract binding in its terms on both plaintiff and

appellant (finding of fact 15) ; that by the condi-
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tions of the contract appellant agreed to and did

assign (finding of fact 13) a lease to Unit No. 1,

then held by appellant (firdings of fact 14 and 4)

to plaintiff, and that pursuant to said contract and

at the joint request of plaintiff and appellant,

plaintiff secured from the Secretary of the In-

terior a new lease to said unit in its own name.

These findings of the court are further explained

by the order bringing in additional defendants (2),

and are interpreted by the opinion of the court

(275) arcl particularly on page 281, where the

court says, "the Alaska Matanuska Coal Co., a cor-

poration, claims that the receiver should deliver

possession of the Unit No. 1 to it because it is the

holder of a lease from the United States covering

the property, and because it claims to have suc-

ceeded to the rights of Bruno Augostino in the

property." If we have correctly stated the court's

findings the conclusion necessary follows, that,

under the conditiors of the leasing law (of which

the court will take judicial notice) that the new

lease issued to plaintiff on February 19, 1927, was

obtained by plaintiff through its contract with

appellant. This is important, for it is not the po-

sition taken by plaintiff in the trial court. The

position of plaintiff below, as shown by its plead-
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ings, its evidence, and the opening statement of

its counsel, was, that it had made no contract with

appellant and the lease issued to it on February

19, 1927, was independent of any such cortract.

We submit that, under the provisions of the leas-

ing act, and speaking of the right to the tract of

coal land and not the particular instrument evi-

dencing such right, plaintiff either holds by virtue

of the Agostiro lease or by virtue of the lease of

February 19, 1927. It is not conceivable that the

Secretary of the Interior would issue two leases

to the same tract of land to different persons both

operative at the same time. No claim is made in

the pleadings or findings (nor does it appear in

the evidence) that the preliminary proceedings

necessary to the issue of a new and independent

lease, i. e., the cancellation of the Agostino lease

and the notice to be given by publication of the

applicants request for a lease, were ever had.

The court finds in its finding of fact No. 16 that

all of the allegations of plaintiff's complant are

true, but this general finding must yield to the

facts established in its special findings above

stated.

If we are correct in our argument thus far, we
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have arrived at a point where we may safely say

that the relations between plaintiff and appellant,

as to the right to this property, rest upon the cor-

tract of June 13, 1925, as subsequently modified;

that the lease from the Secretary to plaintiff cor-

poration is nothing more than a formal transfer

of appellant's right to Unit No. 1 contracted for by

the contract above mentioned, and therefore such

transfer adds nothing to the rights of plaintiff in

this suit. Under these conditions the trial court

held that plaintiff is, and appellant is not, entitled

to the possession of Unit No. 1, which we have as-

signed as error.

It thus appears that the court below refused to

give plaintiff a judgment on the cause of action

set forth in its pleadings, supported by its proof,

and affirmed by its counsel, and gave plaintiff a

judgment on a cause of action which plaintiff

specifically denied and repudiated. As we have

said before, plaintiff claims not to have entered

into this contract and, if we understand plaintiffs

position correctly, it claims the benefit of the

court's findings that it complied with the terms of

the contract. We confess we are unable to under-

stand how plaintiff can, at one and the same time
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repudiate the contract and claim to have complied

with it.

Before proceeding to consider what the parties

to the contract of June 13, 1925, really did toword

the performance of its provisions it is necessary

to bear in mind that this contract was modified

on June 25, 1925, by a further agreement extend-

ing the time for the performance of all conditions

required of either party to January 1, 1926. This

is alleged in the answer of appellant paragraph 10,

page 40, and admitted in the reply of plaintiff para-

graph 1, page 99. In its findings of fact (310), but

not in its opinion (285) the trial court seems to

have overlooked this fact. It is important because

it makes the time of performance by appellant

contemporaneous with the time of performance

by plaintiff, which was not the case before.

We will now consider assignment of error No.

18 as subdivided, except that subdivision (a) will

be considered last.

(b) There is no evidence whatever that plain-

tiff ever "filed in court a full release, satisfaction

and discharge of the judgment in cause A470." The

evidence on this point is brought into the record

by counsel for plaintiff in an effort to correct the
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record (366, 377). It is the original receipt given

plaintiff by Arthur Frame (376) and attached to

the affidavit of counsel for appellant resisting the

motion of counsel for plaintiff to correct the rec-

ord. This is not the filing contemplated by the

contract. Counsel for appellant says he believes

this paper bears the signature of Arthur Frame,

that it was handed to him during the trial by coun-

sel for plaintiff while witness Agostino was tes-

tifying. These statements are not denied. Plain-

tiff had this receipt but did not file it in cause

A470, thus satisfying the judgment as required

by the contract. Why did plaintiff retain the re-

ceipt? We believe the reason is plain. Plaintiff

retained the receipt and left the judgment un-

satisfied so that, if necessary, it could use the re-

ceipt as an equitable assignment of the judgment

and itself proceed against the property through

the order of sale in the judgment.

(c) Concerning the payment of the $1,000 to

Arthur Frame the testimony of appellant on di-

rect examination (167) is as follows: "Q. What

else have they failed to do?" "A. $1,000 to Ar-

thur Frame they failed to pay." Upon a motion

to correct the record, and over the objection of ap-
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pellant, plaintiff, subsequent to the trial, succeeded

in getting an addition to the record which plain-

tiff claims shows that counsel for appellant ad-

mitted the $1,000 had been paid. A hearing on

plaintiffs motion to correct the record was had

on July 20, 1929 (379), the same day appellant's

citation issued (396) and the court ordered the

correction made (377). It is not claimed that

there was any evidence regularly offered at the

trial that this payment had been made, but it is

claimed that proof of payment was admitted, or

waived, or made unnecessary. The error assigned

is that there is no evidence to support the finding.

Until the correction was made the record con-

tained no evidence of such payment, and we be-

lieve it contains no evidence now. The question

arises as to whether the change in the record was

properly made and whether the record has been

corrected, or not. The matters bearing upon this

are the motion (366), the obection thereto (372)

the affidavit of Mr. Ray, attorney for plaintiff

(370), Mr. Morton, attorney for the receiver (369),

Mr. Wolcott, the court reporter (367), Mr. Thomp-

son, attorney for appellant (373), and the order of

the court making the correction (377). Without

considering the contradictory nature of the affi-
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davits, as well as the contradiction between the

three affidavits supporting the motion, upon which

we do not propose to comment, it seems to us that

the situation existing at the time, both as to coun-

sel, pleadings, and the testimony, make it very im-

probable that any such statement as claimed was

made by counsel for appellant, or that counsel for

plaintiff was led not to introduce proof which he

otherwise would have introduced—this being the

important point. The payment was denied in the

answer of appellant to plaintiff's amended com-

plaint, plaintiff in its reply denied any obligation

to make it and the witness on the stand had just

testified under oath that the payment had not been

made. Upon the mere exhibition to counsel for

appellant, at this point in the examination, of a

paper for inspection, and without any attempt to

put it in evidence, it is claimed counsel for appel-

lant abandoned his allegations and proof and dis-

puted his witness on the stand. The record would

not seem to so indicate, for counsel's next ques-

tion is still directed to this particular breech:

"When was that $1,000 to Frame to be paid?"

The question was objected to not because counsel

waived proof of payment, but because the contract

itself is the best evidence. Counsel for plaintiff
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said nothing about any admission of payment,

which it is evident would have avoided the pres-

ent dispute. The court's ruling in limiting the

point upon which the objection was sustained

would not indicate that the court considered coun-

sel for appellant had admitted payment. A fur-

ther reason why the addition to the record was

improper, as urged in the objection thereto made

at the trial, is that it is not the proper method of

making proof of payment and is not evidence of

a material fact required to be proved; and if gen-

erally resorted to would transfer the assurance of

verity afforded by the testimony of witnesses un-

der oath and subject to cross-examination, to

statements of counsel between themselves, pos-

sibly misunderstood by the court and opposing

counsel and perhaps sometimes sub-rosa, and not

intended for the record at all. The record on ap-

peal would consist of contentions between counsel

as to what they said or did not say at the trial

and not what was said by witnesses testifying un-

der oath and incorporated in the record.

We believe the court should take judicial notice

of the usual procedure in courts of record to re-

quire agreement between attorneys to be made in
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writing, or entered in the minutes of the proceed-

ings of the court, and of the particular rule of the

trial court, No. 22, upon this point, which is as

follows: "No agreement between the parties or

their attorneys, in relation to the proceedings or

evidence in an action or proceeding, will be re-

garded unless the same is made in open court and

noted in its minutes, or reduced to writing and

subscribed by the party or attorney against whom

it is alleged.
,, As the trial court was required to

take judicial notice of the general rules of pro-

cedure of its own forum, we believe the appellate

court will take notice of wThat the trial court judi-

cially took notice of.

MiUbank vs Cronloken, 135 N. W. 711.

City of Portland vs. Yick, 75, P. 706.

Deal vs. United States, 11 Fed. 2nd 3.

The court will take judicial notice of the custom

of courts to require such agreements between

counsel to be in writing or entered in the minutes.

Johnson vs. Kansas City Natural Gas Co., 60 So. 333.

Clough vs. Wing, 17 P. 453.

This proceeding seems to have been designed

as a substitute for the production of evidence in

rebuttal, whereby the comments of counsel upon
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a document not offered in evidence, shown to the

court or reported by the court reporter were ex-

pected to avoid or dispute the testimony of the

witness as to a material fact relied upon as a

breach of contract. In order to avail himself of

the statement claimed to have been made counsel

for plaintiff finds it necessary to identify the

document he relies upon, assert its verity, and

make known its contents by affidavit after the

trial is concluded, and the court is asked to ac-

cept such proof over the objection of appellant.

The record makes it plain that at least one paper

was handed to counsel for appellant by counsel for

plaintiff during the examination of the witness.

If we may judge the purpose of counsel for plain-

tiff in thus interrupting the examination of the

witness, by the result accomplished, it was to pro-

voke some statement from counsel for appellant

which, unexplained, could be used later on as an

admission by appellant of a material part of plain-

tiff's case. Pursuant to the rule counsel should

have had it entered in the minutes—but this would

have afforded an opportunity for explanation.

We believe it is significant, both as to this mat-

ter, as well as to all other matters concerning this
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contract, that, although Bartley Howard, vice

president and general manager of plaintiff cor-

poration and the man who apparently handled all

of these matters, was present at the trial he did

not testify as to these matters presumably within

his knowledge.

(d) The error assigned in this subdivision in-

volved a payment of $1,000 to appellant which the

contract of June 13, 1925 (48), as extended (40,99),

between plaintiff and appellant provided should

be made on Jan. 1, 1926. The evidence relating to

this payment consists in the testimony of appel-

lant (167, 172, 179-184) Mr. Winfield Irvin (257-

266, 269-273) Fred Parsons (273 and 274) and ap-

pellant's exhibits 8, 9 and 10 (363, 365, 269-273).

The originals of exhibits 9 and 10 are transmitted

with the record for the inspection of the court.

In asking the court to consider this assignment

we are not asking a review of conflicting evidence

for the purpose of determining its weight and

sufficiency. It is our contention that there is no

evidence to support the finding of the court in re-

gard to this payment, and that such evidence as

was adduced at the trial is not only not in support

of the finding, but is directly opposed to it. The
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effect of the evidence is controlled largely by prin-

ciples of law. Such conflicts as exist we believe

are not controlling.

Plaintiff alleges in its reply (100, 101) that on

Jan. 1, 1926, it paid the sum of $1,000 to appellant,

and produced evidence by the testimony of Mr.

Irvin, cashier of the bank, designed to show that

at about this time plaintiff paid this sum to appel-

lant (259). Upon the cross-examination of Mr.

Irvin (259-266) it is made plain that plaintiff had

an account in the bank and had the $1,000 trans-

ferred by telegraph from the Bank of Italy in San

Francisco to its account in the bank at Anchorage.

The First National Bank at Anchorage was made

by the contract the agent of appellant to accept

this payment on behalf of appellant (appellant's

answer to complaint exhibit A, page 48, admitted

by plaintiff). The testimony of Mr. Irvin makes it

plain that prior to the time appellant came to the

bank, the bank had, pursant to its authority to ac-

cept this payment for appellant, done certain things

which made it appear that it had accepted this

$1,000 as a payment by plaintiff to appellant (we

refer particularly to the statement of the account

of appellant, exhibit 10, page 365, identified by
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the witness, showing $1,000 had been placed to the

credit of appellant on Jan. 7th) and when appel-

lant appeared at the bank witness testified he so

informed him. If these dealings between the bank

and plaintiff, as testified to by witness, constituted

a payment of $1,000 by plaintiff to appellant, the

money would have passed out of and beyond the

control of plaintiff and become the absolute prop-

erty of appellant at that time, and subject to be-

ing drawn out of the bank or paid out of appel-

lant's account only upon his order or direction. The

conversation which took place when appellant

came into the bank was a conversation between

a depositor, Bruno Augostino, and his depository,

The First National Bank, to which he had en-

trusted the safe keeping of his funds and in which

plaintiff was in now way interested or concerned.

Plaintiff, the debtor, had already paid the $1,000

to appellant, the creditor, through the bank as his

agent for that particular purpose, and the trans-

action was closed. If this were true the money

would belong to appellant; but it seems that it did

not so belong, for plaintiff in a few days ordered

it transferred back into its own account. As the

authority of the bank to represent appellant in

the matter of this payment rested solely on the
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provisions of the contract and was limited by the

terms thereof, in connection with the circumstacnes

surrounding the transaction, it is plain that the

bank was given no authority to disperse or

pay out the funds of appellant except by

his order or direction. The testimony of

Mr. Irvin is, and the bank statement shows,

that on January 26, nineteen days after the

money was represented to have been paid to ap-

pellant, plaintiff drew it out of appellant's account

and had it restored to its own account. There is

no testimony that plaintiff had any authority from

appellant to do this. Appellant testified he gave

no such authority, and the bank as the depository

of appellant's money had no authority to pay it

out without appellant's order, and on the contrary,

it was the duty of the bank as a trustee of this

particular fund to guard it and protect it with at

least reasonable diligence. This being the case,

the authority of the bank to pay this money back

to plaintiff, if it had any such authority, must be

found in the conversation which took place on or

about January 7th between the bank and its de-

positor, this appellant. We submit that, under

no construction which may be given (short of

supplying something which is not there), can what
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was said at that time be construed into a direction

by appellant to pay this money to anyone, much

less to pay it to plaintiff. Simply because appel-

lant refused to sign a receipt, said he would not

accept the money, or that it was not enough, as

claimed by plaintiff, was in no sense a direction

to the bank to return the money to plaintiff. If

appelant did not want the money it might well be

that he would prefer to give it to some charitable

institution, and the right to disburse his own

money in such manner as he might see fit must

be reserved to appellant. If there had been any

understanding between the bank and appellant

that the money was to be paid to plaintiff, appel-

lant, of his own accord, or at least at the sugges-

tion of the bank, wrould have signed a check in

favor of plaintiff, thus giving the bank the usual

authority to pay money out of his account. The

signing of appellant's name to a check for the

payment of this money by a clerk in the bank was

a most unusual proceeding. However, the case of

plaintiff is not based on any authority emanating

from appellant to pay this money back to plain-

tiff, but on the direction of plaintiff itself. Plain-

tiffs own witness, Mr. Irvin, testified that the

money was returned to plaintiff by the direction
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either of Mr. Howard (vice president and general

manager of plaintiff corporation) or Mr. Jesson

(its president), both agents of plaintiff corpora-

tion. Can a payment be predicated by plaintiff on

these conditions (admitted for the purpose of this

argument). Plaintiff retained the control, if not

the actual custody, of this $1,000 and when it suit-

ed the purpose of plaintiff it had the money re-

stored to its own account, without the knowledge,

consent or authority of appellant. Plaintiff is

estopped by its own acts from denying that it re-

tained control of this money and is likewise

estopped from claiming a tender under the guise

of payment. Again plaintiff alleges in its plead-

ings that it never entered into the contract with

appellant and that it owed him nothing and plain-

tiff's action in regard to this money is in entire

accord with this contention. If plaintiff ever in-

tended to pay the money to appellant, it soon

changed its purpose, and its agents told appellant

that the money was a "donation" and he never

would get it. There is no question of tender here;

it is rather a question of payment—payment of

real money and not a matter of book entries on

paper. As a matter of law can a payment be predi-

cated on a transaction where nothing of value
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passes between the parties?

Again for the sake of argument, supposing there

was a tender; it is a w7ell recognized principle of

law that a tender must be kept good.

Werner vs. Tuch, 24 Am. St. Rep. 443.

Guila time vs. K. S. D. Fruit and Land Co., 86, P. 883.

Eude vs. Levy, 24 L. R. A., N. S. 91 and Note.

Having once got the money into appellant's ac-

count does it evince any purpose to keep the ten-

der good for plaintiff to draw it out again with-

out appellant's knowledge and consent? Plain-

tiff threatened in its pleadings to tender the money

into court, but it was not done. We believe that

behind each of the conditions of the contract,

breaches of which we have assigned, will be found

the same lack of good faith on the part of plain-

tiff which is shown in this transaction.

(e) In the court's finding No. 15 (309) the

court held that plaintiff had performed all of the

conditions of the contract of June 13, 1925, by it

to be kept and performed—time being the essence

of the contract. That plaintiff had, on or before

Jan. 1, 1926, paid the judgment in cause A470, and

satisfied the same of record, paid Arthur Frame

$1,000, paid appellant $1,000, and done all other
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things required of it by said contract. The court

also found that the instrument dated June 13,

1925, was a contract binding on both parties. If

such were the case, performance by the delivery

of the property might also seem to be incumbent

on appellant. However, a contract is construed

in the light of the circumstances which surround

and which actuate it—not for the purpose of

changing or altering its terms, but for the pur-

pose of making it intelligible. The reasons why

appellant has not and could not deliver possession

are not far to seek.

On the question of the construction with refer-

ence to surrounding circumstances we cite:

Mai/flower G. M. Co. vs. Railroad Co., 137 Fed. 855.

Bank of Coljax vs. Richardson, 54, P. 368 and 9.

Clarno vs. Grayson, 46, P. 435 and 436 (8 and 9).

Kingsley vs. Krcssley, 111, P. 835, 118, P. 678-

It would seem plain that the performance of

those things wThich had for their purpose the re-

covery of the possession of the property by ap-

pellant should precede the delivery of possession

to plaintiff. The $1,000 which plaintiff was to

pay to Frame was for legal services to be per-

formed for the recovery of possession from Henry

De John et all in suit A502 (171 and 172, 42). The
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payment to Arthur Frame of the judgment against

appelant in suit A470 (38 and 99) was necessary

before appellant could deliver possession to plain-

tiff free and clear of all claims, liens, etc. The

satisfaction of this judgment was likewise also

necessary. The only thing which did not have to

do with the recovery of the possession of the prop-

erty by appellant, for the purpose of the contract,

was the payment of $1,000 to appellant. This pay-

ment is provided for along with the other pay-

ments and it is reasonable to suppose that the par-

ties had in contemplation a payment of money at

this time as an evidence of good faith under the

contract, and especially where the payment of the

purchase price was conditioned on the mining and

sale of coal.

The court has also found (finding No. 15) that

plaintiff had knowledge of the receivership at the

time of entering into the contract. The undisputed

evidence shows that plaintiff had, at least, as much

knowledge concerning the conditions existing at

this time as appellant, and probably more—as it

had two attorneys working in its behalf (181, 183

and 184), one of whom had secured a judgment

affecting this very progerty and against appellant
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the same day the receiver was appointed (38, 99,

376). The surrounding circumstances, as shown

by the record, were that certain parties had se-

cured a judgment by confession against Henry De

John et all in cause A482 for more than $10,000

(336) two days before the contract was signed,

and by the agreement of both plaintiff and de-

fendants in that suit had secured the appointment

of a receiver to operate the property for the pur-

pose of paying the judgment (336). The receiver

immediately took possession pursuant to his ap-

pointment. These circumstances are very illum-

inating when it comes to understanding the pro-

visions of the contract and the subsequent action of

the parties. Much light is thrown on the provi-

sions for paying the past debts and obligations in-

curred in working the mine, not by appellant, but

by Henry De John et al, which could not be a lien

on the property and in which appellant had no in-

terest whatever. It is perfectly clear that this

provision was made with a view that plaintiff

would have to do something toward the payment

of these debts in order to secure the discharge of

the receiver and get possession; that it would have

to get possession before it could mine any coal;

and that after it got possession it was quite im-
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material, both to plaintiff and appellant, whether

the debts owing by De John et al were paid or

not. The whole purpose of these provisions was

confined to securing possession. This contention

is borne out by the testimony of appellant on cross-

examination—not altering the terms of the con-

tract, but supporting them. (183-186.) It is per-

fectly clear that the provision for paying these

debts out of coal to be mined by plaintiff at the

rate of 25 cents per ton is meaningless; for when

plaintiff got possession there remained no reason

for, or benefit accruing, to either plaintiff or ap-

pellant by the payment of these debts, and such

ment could not be expected to be made.

The argument thus far has been confined to

plaintiff's own contentions and the courts find-

ings in plaintiffs favor. It has not taken into con-

sideration the power of attorney of June 18, 1925,

and its effect on the contract (346). If the power

of attorney was given to and accepted by plain-

tiff, it would seen! that by its plain terms the con-

tract would be so changed with respect to per-

formance by appellant that the foregoing argu-

ment would be unnecessary. In construing a con-

tract the court will consider the whole transac-
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tion.

Daigle vs. Maddox 2, Alaska 378.

Griffin vs. American G. M. Co. (9-Cir.) 123 Fed. 283.

Talbott vs. Heinze 63, P. 624.

The court will construe the contract, where pos-

sible, so that it may operate fairly.

Bayne vs. United States, 195 Fed. 236.

Certainly there would be nothing fair to require

plaintiff after securing possession to pay $10,000

which it was under no obligation to pay and which

could be of no possible benefit either to plaintiff

or appellant.

The action of plaintiff in making any advance

payments on the purchase price (whatever they

may have been and if so made) is entirely consist-

ent with the contention that no delivery of the

property to plaintiff on Jan. 1, 1926, was contem-

plated, and that such delivery was waived. The

$1,000 was not credited to appellant's account by

the bank till Jan. 7, 1926. If plaintiff required

delivery first, why did it secure this credit to be

made (if it was made) after the default of appel-

lant, which plaintiff now claims? Will answer be

made that it was because plaintiff knew it could

pull the money back before appellant could get it?
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There is no evidence of a demand for possession

on appellant by plaintiff. In fact the evidence is,

and we believe it is undisputed, that five days

after the contract was signed plaintiff secured a

power of attorney (346, 362) from appellant au-

thorizing it to take entire charge of the matter of

securing possession, and proceeded as expeditiously

as may be to get the approval of the Secretary

of the Interior to the assignment by filing the

power of attorney in serial 05236, being the land

office proceeding concerning the Agostino lease

(350). What steps it took, if any, against the re-

ceiver and Henry De John et all to secure posses-

sion we are not so well advised, but the undisputed

evidence is that it dismissed without appellant's

knowledge and consent, the suit appellant at the

instance of plaintiff had brought against Henry

De John et al, being cause A502 for the recovery

of possession (171 and 172, 174 and 175). For this

suit the contract provided that plaintiff was to

pay appellant's attorney, Arthur Frame, the sum

of $1,000, which plaintiff also directly engaged to

pay to Frame (171 and 172, 198). All this appears

in the direct and cross-examination of appellant

and is not contradicted, although Mr. Howard,

plaintiff's agent, who transacted all of the busi-
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ness, was present at the trial. It seems that plain-

tiff was never much concerned whether appellant

would deliver possession, probably because it knew

that it had itself taken over that task—which, in

fact, it was much better qualified to undertake,

appellant being but a coal miner and without

money (85 and 86). Furthermore, by repudiating

the contract, as shown by the position of plain-

tiff in this case, and by abandoning the contract,

as shown by the failure of plaintiff to comply

with any of its terms and conditions, plaintiff has

waived the right to require performance of ap-

pellant.

Lowell vs. SU Louis Mutual Land Ins. Co., Ill U. S.

264, 4 S. Ct. 390.

Citizens' National Bank vs. Davison, 229 U. S. 212.

LakesJwre and M. S. Ry. Co. vs. Richards, 30 L. R. A.

33 and Note.

Clarno vs. Grayson 46, P. 432-

(f) Contract modified by Power of Attorney.

The court erred in holding the contract between

plaintiff and appellant was not modified or af-

fected by the power of attorney proved as ap-

pellant's exhibits 4 and 7 (346, 362) as the undis-

puted evidence shows this authority was contem-

plated and provided for in the contract (49) ; that

it was demanded of appellant by plaintiff (167,



51

170) ; that it was used pursuant to its purpose by

filing in the general land office in serial 05236

(350). The power of attorney was coupled with

an interest. There is no evidence otherwise, unless

it is claimed that the power of attorney was not

given to plaintiff but to Bartley Howard for his

own account. If this contention is made, we ask

why?—why did Bartley Howard take it in his

individual capacity, unless he purposed to use it in

opposition to the interests of plaintiff corpora-

tion, of which he was the vice president and gen-

eral manager; and why did he file it in serial

05236, in which proceeding plaintiff was seeking

the approval of its assignment? The contention

lacks the support of reason. It is perhaps signi-

ficant that the power of attorney was witnessed

by and sworn to before Arthur Frame, the attor-

ney who appellant said (171 and 172, 198) Mr.

Howard hired to prosecute a suit A502, in appel-

lant's name to recover of De John et al the prop-

erty in dispute in this case. The court was clear-

ly in error in holding, as it does, in finding No.

15, that since its execution the contract had not

in any way been changed or modified, for it is

conceded that it was modified as to time of per-

formance by the later agreement of June 25, 1925
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(40, 99). The appellate court may correct an

error in findings of fact as to the construction of

a contract

Bayne vs. United States, 195 Fed. 236.

(a) Plaintiff Has Performed the Contract.

Now we refer back to the first subdivision of

this assignment. Most of the things which the

court found plaintiff had kept and performed

have been discussed above; but it is our

contention that plaintiff, pursuing the author-

ity given by the power of attorney (346),

but contrary to its purpose and the purpose

of the contract, caused the dismissal of a

suit brought at the instigation of plaintiff in the

name of appellant, A502, to recover this property

(171 and 172, 174 and 175); also, that plaintiff was

required after securing this power of attorney to

proceed with some reasonable diligence to secure

the possession of this property, either by action

in the court or otherwise, which we claim we have

shown it failed to do.

We have said that the contract is the basis of

the rights of the parties here considered, and their

rights in this suit are to be determined by the
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conditions of the contract and the manner in which

these conditions have been complied with. If ap-

pellant has complied, and plaintiff has failed to

comply with the conditions of the contract, the

contract makes provision for the consequences

which follow—plaintiff shall reassign the lease

and all rights to appellant, which is the prayer of

appellant in this suit. It was competent for the

parties to provide in the contract for the conse-

quences of a breach.

Error No. 6. (Assignment 29.) Appellant's 1-5

Interest in Personal Property.

The specific point here presented is, if the judg-

ment of the trial court decreeing the unit to plain-

tiff and the personal property to De John et al

is sustained, this judgment will constitute a breach

of appellant's contract with plaintiff whereby ap-

pellant agress to sell his 1-5 interest in the personal

property of the plaintiff. The value of his 1-5

interest will be deducted from the purchase price

and appellant will be liable in damages (99). A
more extensive consideration of this 1-5 interest

will be given later under the errors assigned which

relate to Henry De John et al.

Error No. 7. (Assignment 23.) Possession of

the Property.
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The court erred in not decreeing the possession

of the property involved in this suit upon the term-

ination of the receivership to appellant This er-

ror is covered by our argument upon other errors

presented in this brief.

Error No. 8. (Assignment 30.) Evidence of
Performance by Plaintiff.

The court erred in decreeing to plaintiff the

right of possession to the property involved in

this suit upon the contract of June 13, 1925. Plain-

tiff contends that this agreement was at the time

it was entered into a mere option, which plaintiff

has not accepted, and that consequently plaintiff

has assumed no obligations by reason thereof;

that the money plaintiff claims to have paid to

various parties mentioned in this agreement was

not paid pursuant to any obligations imposed upon

plaintiff by agreement, and did not constitute an

exceptance of the option. If we are correct in

this, plaintiff is estopped from claiming that it

performed any of the conditions required of it in

this agreement, and from claiming any benefit by

reason of performance. Plaintiff having dis-

avowed and refused to accept any benefits result-

ing from the performance of the conditions of this

agreement construed as a contract, the court erred
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in giving plaintiff the benefit of the performance

of such conditions.

Error No. 9. (Assignment 31.) New Trial.

The court erred in not allowing appellant's mo-

tion for a new trial. The motion (321) supported

by the exceptions to the findings and conclusions

of the court (317) substantially presents to the

appellate court the error here complained of.

Error No. 10. (Assignment 32.) Costs.

The court erred in not finding that appellant is

entitled to and do have and recover of plaintiff his

costs in this action including an attorney fee of

$5,000, according to appellant's proof upon the

trial.

SECOND
CONCERNING HENRY DE JOHN et al.

Error No. 1. (Assignment 15, 21 and 22.) Ap-

pellant's 1-5 Interest.

The court erred in its finding of fact No. 9 that

Henry De John et all are the owners of the per-

sonal property (the tools and equipment) on said

unit, and in its conclusion that they are entitled

to the possession thereof. This error is based on

the plain terms of the contract between appellant

and Henry De John (350) wherein it is provided
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that at the time of its execution, October 30, 1923,

appellant was in possession of this property and

owned a 1-5 interest in it, and would own a 1-5

interest in all additions made thereto. Nowhere

in the testimony of Henry De John, or his asso-

ciates, does it appear that they, or any of them,

owned, or claimed to own, this 1-5 interest of ap-

pellant. The error is material, as the testimony

of Mr. Ruath (238 and 239) is that between Oc-

tober 30, 1923, and June 12, 1925, a period of less

than two years, the Premier partners had placed

on the property tools and machinery, paid for out

of coal sold, aggregating some $6,500.00, and the

inventory of this property (142-148) shows a very

substantial value. Under the judgment of the

court awarding the tools and equipment to Henry

De John et al the court has effected for appellant

a judicial breach of the contract which the court

held had been entered into by appellant with

plaintiff for the sale of this same 1-5 interest,

and, should this suit so result that appellant is

compelled to look to plaintiff for the payment of

the purchase price under the contract, the value

of these tools and equipment, to the extent of ap-

pellant's interest, will be withheld, and appellant

may be liable for damages.
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There is evidence to show that plaintiff claimed

this 1-5 interest, but nothing to show that it was

ever claimed by Hemy De John et al, and in their

motion for a new trial (327-329) Henry De John

et al specifically disclaim any right to this 1-5 in-

terest.

Error No. 2 (Assignment 23.) Appellant En-

titled to Possession of Unit 1.

If the trial court is right in holding that Henry

De John et al forfeithed and abandoned their con-

tract with appellant, under which they held pos-

session, then it scarcely needs any argument to

show that appellant is entitled to the possession

on the termination of the receivership. But for

the intervening rights which the court recognized

in the plaintiff, we believe this is a reasonable de-

duction from the court's findings.

Counsel for Henry De John et al contended in

the trial court, and will contend here, that De

John et al did not forfeit and abandon this con-

tract.

Abandonment, like other facts, may be shown

by the actions of the parties, as well as by their

declarations. In fact their actions are usually

more impressive in establishing what the parties
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did, then what they claimed to have done. Aban-

donment consists of two elements—relinquishment

of possession, and intention not to reclaim. There

is no question as to the relinquishment here, and

the question as to the intent, resting as it does in

the mind, is usually evidenced by actions.

Wyman vs. Hurlburt, 40 Am. Dec. 461 and Note, 4G-L

Clarno vs. Grayson, 46 P. 435.

Here DeJohn et al had actual possession, and

in this respect the instant case is to be distin-

quished from that numerous class of cases affect-

ing mining claims where the possession is only

constructive.

What did DeJohn et all do to indicate abandon-

ment? The testimony of appellant (175-179),

which is not refuted, shows that DeJohn et al

failed in almost every requirement of the con-

tract. They failed to make reports to the bank,

withdrew the account, failed to pay their labor,

failed to pay their rent, failed to pay an assumed

indebtedness of $1,700, failed to protest the lease

of appellant, and through inability to further con-

tinue, turned the possession over to a stranger,

voluntarily, and contrary to the provision of the

contract
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It is hard to conceive of a set of circumstances

which would indicate more clearly an abandon-

ment. They could only be strengthened by a form-

al d ation of abandonment.

The covenant against the assignment of the

lease was binding against these additional defend-

ants.

Lockhart vs. Amon, 116, P. 463.

Cheney vs. Btlby, 74 Fed. 52.

Error No. 3. (Assignment 32.) Costs.

The court erred in not awarding costs, includ-

ing a $5,000 attorney fee to appellant, according

to the proof of the value of the services (199).

Third—Concerning the Receiver.

Error No. 1. (Assignment 25, 26 and 27.)

Because these assignments are interdependent

and cannot be completely considered separately

we will consider them here together. Two ques-

tions are involved. First, conceding the validity

of the receivership what are the rights of the par-

ties? Second, if the receivership is void what

are the rights of the parties?

First: For the purpose of this argument, we

will concede the validity of the receivership.
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(a) Appellant Entitled to 1-5 Profits.

The court erred in not decreeing to appellant 1-5

of the profits which the receiver derived from

the sale of coal mined from Unit No. 1, as pro-

vided and determined by the contract of October

SO, 1923, between appellant and Henry DeJohn

(350). Our contention is that the receiver took

the property burdened with the contract and ob-

ligations with which it was affected at that time,

and that one of these obligations was to pay ap-

pellant 1-5 of the net profits—the testimony of

the receiver (255) shows these profits to be ap-

proximately $35,000. As to the law point in-

volved we cite:

Sclioenwald vs. McDonald, 5 Alaska 445.

First National Bank of Larimie vs. Cook, 76, P. 674-

Larson vs. Warren, 42 L. R. A., N. S. 194.

Martam vs. Victory Mining Co., (Ore.) 60, P. 997.

Stevens vs. Meridian Britanica Co., 73 Am. St. Rep.

678.

High on Receivers, Sec. 138, 406 and 407.

Appellant claims these profits in his answer to

the amended complaint of plaintiff (31), and after

the striking out of paragraphs 13 and 14 of the

complaint appellant is the only party to this suit

laying claim to the profits—the judgment credit-

ors in whose interest the receiver was appointed
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not being represented. Plaintiff is not claiming

the profits, and if it was, it is our contention

that plaintiff is not in a position to claim any-

thing under the contract of June 13, 1925, be-

cause it has denied and repudiated the contract,

and defaulted in complying with the provisions

thereof.

(b) Appellant Entitled to All the Profits.

It is our contention that as against the judg-

ment creditors in suit A482 appellant is entitled

to all of the profits made by the receiver. It is

admitted that at the time of the appointment of

the receiver the lease belonged to appellant, and

the law will presume that it continued to so belong,

until it is otherwise judicially determined. The

court has held that on the day the receiver was

appointed Henry DeJohn and his associates aban-

doned their contract with appellant (306). All

rights in the property, so far as they were con-

cerned reverted to appellant, the lessee and owner,

who then had all the rights and privileges granted

by his lease of May 5, 1922. The lease was not

encumbered or subject to any lien or claim which

had attached to Unit No. 1 or to the personal

property. The unit, belonging to the United

States, could not be affected by lien, and no lien
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on the personal property was established by the

judgments, no execution was issued and no levy

made thereunder (153, 336). The judgment in

A482 gave the judgment creditors no right what-

ever to look to this property for payment until

they had made a levy thereon—this they did not

do. Furthermore this appellant owed them noth-

ing, and their debtors DeJohn et al had aban-

doned and lost all rights in the unit out of which

the receiver made the profits. Here the familiar

rule of equity applies—where the equities are

equal, that which is prior in time will prevail, and

the right will follow the title.

Pomeroy's Equity Jurisprudence II., Sec. 727.

Further, the judgment creditors are not in a

position to dispute appellants title.

Page vs. Bradford-Kennedy Co., 115, P. 694, Am. Ann.

Cas. 1912, C. and Note, 402.

Wolke vs. Fleming, 52 Am. Rep. 495.

Bonetti vs. Treat, 14 L. ft. A. 151 and Xote, 27, P. 612.

Consequently neither the property or the fund

can, by any possibility, be applied to the payment

of these debts—providing the judgment of the

court that DeJohn et al abandoned their contract

on June 12, 1925, is correct. Appellant claims this
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fund (46, 69 and 70), which the testimony shows

to be about $35,000 (255), and the court should

have decreed that appellant is entitled to and do

have this fund.

Clipper Mining and Milling Co. vs. Eli Mining and
Land Co 194 V. S. 220 ; 24 S. Ct. 632.

Union Bank vs. Kansas City Bank, 136 U. S. 223.

The question should have been decided by the

court under the well-known rule that when equity

takes jurisdiction for one purpose it takes juris-

diction for all purposes.

Jolxnson vs. Corson G. M. Co., 157 Fed. 145.

Camp vs. Boyd, 229 U. S. 530; 33 S. Ct. 785.

Under the decision of the court it would appear

that, as no one is in a position to claim this fund

it must be returned to the United States, the

owner of the fee from which it came.

(c) Effect of the Receivership.

Again, if the receivership was authorized and

a valid proceeding, the question is presented as

to its effect on the contract for the sale of the

property to plaintiff (also assigned as error 1,

assignment 18, subdivisions a and e). What ef-

fect did it have on the assignment at the time it

was given, at the time it was approved by the
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Secretary, and on the lease to plaintiff? The

courts have held that with the appointment of a

receiver the property is placed in custodia legis.

High on Receivers (1st. Ed.) Sec. 160.

The appointment of a receiver is an equitable

assignment and sequestration.

Ex Parte Taylor, 149 IT. S. 164; 13 S. Ct. 790.

Re Assignment Hamilton, 38 P. 1088.

The title to the property is vested in the re-

ceiver.

Shocnwald vs. McDonald, 5 Alaska 445.

Geddis vs. Reeves Coal & Dock Co., 20 Fed. 2nd 48.

First National Bank of Larimie vs. Cook, 2 L. R* A.,

N. S. 1013.

High on Receivers, Sec. 138, 136, 447, 448 and 449.

The property was not subject to sale or levy,

and the filing of the assignment for approval with

the Secretary was unauthorized.

Slwenwald vs. McDonald (Supra).

Wiswall vs. Sampson, 14 Howard 52, 14 L. Ed. 322.

Coville vs. Heyman, 111 V. S. 176; 4 S. Ct. 355.

FulgJian vs» Williams, 1 L. R. A., N. S. 1055.

Lawson vs. Warren Am. Ann. Cas., 1914, C. 139.

Hockleys Exrs. vs. Swigert, 41 Am. Dec. 256.

Freeman on Executions, Sec. 419, 420.

It is to be noted that both parties to the con-

tract knew of the appointment of the receiver at
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the time of entering into the contract (15, 310).

In the case of a lease of coal land the essence of

the lease is the coal, the title to which the receiver

must have before he can sell. It would seem espe-

cially necessary here that the receiver should have

title. This being the case, did the assignment

transfer any title to the lease to plaintiff, and

could the action of the Secretary in any way aid

in the transfer? We think not. The assignment

gave a mere right which might mature into a title

upon the termination of the receivership. The

filing of the assignment with the Secretary was

unauthorized. The approval of the assignment

and the issue of the lease availed nothing—the title

and the right of possession remained in the receiver

unaffected by the assignment, its approval and the

new lease. Of course the receivership could in no

way interfere with plaintiff's compliance with the

contract in respect to the making of the payments

therein provided for—it affected only the as-

signment and right of possession and operated

to postpone these till the termination of the re-

ceivership.

Second—Validity of the Receivership.

The validity of the receivership is put directly
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in issue by the pleadings, and an inquiry into this

question is contemplated by the order of the court

bringing in additional defendants (1). The re-

ceiver is put on trial to show his right to the pos-

session of the property involved as against plain-

tiff as well as against the additional defendants,

Agostino and Henry De John et al in this case.

The right of the receiver to possession raises the

question of the jurisdiction of the court to make

the appointment in cause A482, as well as the

question of whether the appointment was justi-

fied. As the receivership fund is the result of the

receiver's possession, it is also involved.

Roberts vs. Washington National Bank, 37, P. 26.

We believe there are several reasons why the

appointment of a receiver was invalid, and was

beyond the power of the court.

(a) The Court Was Without Jurisdiction.

The parties in cause A482 were Pacifico Bi-

zarri, plaintiff, vs. Henry De John et al, defend-

ants (336), and the judgment made therein was

for wages for labor performed on Unit No. 1 by

some 16 claimants, amounting to over $10,000

(336). It was given by confession on June 11,

1925, and the following day a receiver was ap-
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pointed upon the written stipulation of the par-

ties through their respect attorneys (338). This

appellant, admittedly the owner and holder of

the lease to the property of which the receiver was
given possession, and which the successive re-

ceivers appointed by the court have possessed and

operated for 4 years, and from which the fund

here involved came, was not a party to the suit

(336). It appears on the testimony of appellant

(193) that he had no knowledge of the appoint-

ment till after it had been made and that he

promptly took steps in court to recover the prop-

erty (171, 195). It appears from said judgment

(336), and further from the contract between ap-

pellant and Henry De John (350), that appellant

owed Pacifico Bizarri, the plaintiff in this action,

nothing, but that the receiver was appointed to

take possession and operate the property (com-

plaint p. 4 and Par. II and XIII1
/^, answer p. 36,

Par. 3 order p. 440). The receiver dispossessed

the men appellant had contracted with to mine

coal and was in violation of this contract. The

purpose of the appointment of the receiver was

admitted by Henry De John et al (3_!5). Appel-

lant was a necessary party to this action and the

whole proceeding so far as he was concerned was
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without force and effect.

High on Receivers Sec. 7, 33, 416.

Further, the court was likewise without juris-

diction of the property, the subject matter of the

receivership, for the reason that the court had ac-

quired no lien thereon by execution or otherwise

(336, 153) and the property was not the subject

matter of the suit. The court had acquired no

control over the property, the defendants had lost

all interest therein, and the proceeding was

wholly void.

Meriam vs. Victory M* Co., 60, P. 997.

First National Bank of Laramie vs. Cook, 76, P. 674.

Havemeyer vs. Superior Court, 18 Am. St. 192.

State ax rel Parsons M. Co. vs. McClure, 47 L. R. A..

N. S. 744.

Cherry vs. Western Washington Exposition Co-, 40, P
136.

Staples vs. May, 25, P. 346.

High on Receivers, Sec. 31 and 32, 406 and 407.

Clark on Receivers, Sec. 47.

Furthermore, after dispossessing appellant and

profiting by the possession of his property, the

receiver is estopped from denying appellant's title.

Piper vs. Cashell, (9 Cir.) 122 Fed. 614.

Carter v*. Hannon, 12 Barber 262.

Knauf & Fish Co. vs. Elkhart Lake Sand and Gravel

Co., 48 L. R. A., N. S. 745 and Note.
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Pagi us. Bradford-Kennedy Co., Am. Ann. Cas. 1912,

C. 402.

(b) The Court Engages in Business.

The court possesses no general jurisdiction to

subject property to the custody and control of its

receiver for the purpose of engaging in business to

make money to pay the debts of insolvent debtors

or bankrupt busiess concerns—this authority is

limited to the single purpose of applying the prop-

erty over which the receiver is given possession to

the payment of the debts of the judgment debtor

—the continuance of the business (where such

course is necessary to prevent loss or destruction)

is a mere incident to the primary purpose. There

seems to be ample Alaska authority on this ques-

tion.

Decker Bros. vs. Berners Bay M. & M. Co., 2 Alaska

504 and 507 ; 3 Alaska 280.

Sylvester
:

s \.dmrs. vs. Wilson Admrs., 2 Alaska 341.

Novell vs. International Trust Co., 169 Fed. 497.

International Trust Co. vs. Decker Bros., 152 Fed. 78.

First Federal Trust Co. vs. First National Bank, 297

Fed. 353.

This is a well established principle of law.

First National Bank of Laramie vs. Cook 76, P. 674.

Hanna vs. State, 30 L. R. A. 201.

Clarno vs. (irayson 46, P. 437-

Conwell vs. Lawerence 26, P. 461 and 462.
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Knickerbocker vs. Kindly Coal & M. Co., 64 Am. St. 54.

Freemen on Executions, Sec. 419, 424 and 426.

The undisputed evidence shows that there was

not at the time of the receiver's appointment, and

there never has been any attempt whatever to

apply the property (either the lease or the per-

sonal property) to the payment of the judgment,

but rather the purpose has been to protect the

property from other creditors in order that the

receiver might engage in the business of mining

and selling coal. In our examination of the law

we have found no case where the court has avow-

edly engaged in running the business of a litigant

for the purpose of paying his debts, and we believe

such a proceeding is unknown to the law.

(c) The Rule.

The rule seems to be well established that in

order to invoke the aid of equity by the appoint-

ment of a receiver over property the court must

acquire a specific lien thereon, or there must be

a return of an execution unsatisfied.

Stale ex rel Parsons M. Co. vs. McClure, 47 L. R. A..

N. S. 744 asd Note.

Havemeyer vs. Superior Court, 18 Am. St. 192.

Higs on Recewels, Sec. 406.

Clark on Receivers, Sec. 47.
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There was no such lien in this case and no exe-

cution was issued (336), 338, 153).

(d) Exhaust Remedy at Law.

Furthermore before a receiver can be appointed

to take possession of the property of a litigant the

creditor must exhaust his remedy at law.

Sylvester's Admrs. Is. Wilson's Admrs., 2 Alaska 325.

Decker Bros. vs. Berners Bay M. & M. Co., 2 Alaska
507.

United States bs Northwest Trading Co., 1 Alaska 5

and 8.

Corbus vs. Alaska Tredwell Co., 99 Fed. 334.

Freedman's Savings Bank vs. Earlc, 110 U. S. 710, 4

S. Ct. 226.

(e) Leasing Exclusive.

The next objection is that the property was with-

drawn from the jurisdiction of the court by the

operation of the leasing law. The authority to

select the tenants for the United States with re-

spect to this tract of coal land was exclusively

vested in the Secretary of the Interior. The court

had no jurisdiction to dispossess the government's

tenant, this appellant, and to supply another, the

receiver in his place. Appellant wras the lessee

and in possession, constructively and through his

agents, Henry De John et al, and was dispossessed

by the receiver without his consent, and without
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the consent of the Secretary. Section 13 of this

law provides that, for all purposes involving ad-

verse claims, the possession of the lessee is the

possession of the United States; and Section 12

provides that if the property is assigned or sub-

let without the consent of the Secretary it may be

forfeited. The action of the court was in plain

violation of these provisions. A lease of coal land

is a grant from the government and cannot be

diminished or defeated except by a direct proceed-

ing for that purpose initiated by the government.

Issacs vs. Do Hon, 11 Fed. 2nd 943.

Ex Parle Cooper, 143 U. S. 472.

This is not an "adverse" proceeding under Sec.

2325 and 2326, U. S. R. S., where the judgment of

the court is made auxiliary to the department of

the interior for the purpose of trying issues of

title. There is no law which we know of which

withdraws jurisdiction from the Department of

the Interior to determine the lessees and tenants

of these reserved coal lands. The appointment of

a receiver to take possession of this lease was be-

yond the scope and power of the court.

Clipper M. Co. vs. Eli M- & Land Co (Supra).

Cosmos xploration Co. vs. Grey Eagle Oil Co., 112

Fed. 4; affirmed; 190 U. S. 301.
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Low ct al vs. KaiaUa 10 L. /). 534, 540.

High on Red 1 1 and 32.

"The jurisdiction of the department in all mat-

ters involving the disposition of the public domain

is plenary and exclusive, except where specific

legislation has made the adjudication of local

tribunals auxiliary to the proceedings of the land

department connected with the acquisition of

title."

Low et al vs. Katella Co (Supra) Cifin<j Supreme
Court Decision.

Issues vs. Be Hon, 11 Fed. 2nd 943 (9 Cir.)

Ex Parte Cooper (Sujira).

Williams vs. United States, 138 U. S. 514.

State of Wisconsin vs. Carl T. Midler, 43 L. R. A.
339 (2).

The receivership is subject to attack in this

suit. First—because the receiver is a party. Sec-

ond—because in suit A482 the court was without

jurisdiction of the person or property, and its

judgment is not res adjudicata.

Lynch vs. Collyngs, 7 Alaska 84.

And is subject to collateral attack.

Lynch vs. Collyngs (Supra).

Third—because the court so intended. Opinion

trial court p. 281.
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Concerning the Parties—Generally.

Error No. 1. (Assignments 19, 20, 23 and 25.)

(Also Henry De John Assignment 4.)

The question is presented, as affecting all of the

parties, whether appellant parted with his inter-

est in the lease of May 5, 1922, by his assignment

thereof to plaintiff (57).

1. The contract does not so provide.

2. The assignment was conditional.

3. Such a consequence was prevented by the re-

ceivership.

1. In order to arrive at the intention of the

parties as embodied in the terms of the contract

between plaintiff and appellant it is necessary to

construe the contract as a whole, with a view to

the purpose to be accomplished, and the possi-

bility of accomplishing this purpose. Otherwise

it is impossible to reconcile certain inconsistencies

in the contract which it is necessary to reconcile

before the contract can be intelligently interpret-

ed. So far as appellant was concerned, the essen-

tial element of the contract was the payment of

the purchase price—including the advance pay-

ments agreed to be made on or before Jan. 1, 1926.
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So far as plaintiff was concerned, the essential

element was the delivery of the possession of the

property, to be made on the same date.

However, the parties knew at the time that a

receiver was in possession of the property, put

there to mine and sell coal to pay the debts of

Henry De John et al for which judgment had been

given in cause A482, amounting to more than

$10,000 (15) and the contract provided that plain-

tiff was to pay this indebtedness. Why? The

reason clearly was to get possession, and having

secured possession there remained no reason for

paying the indebtedness. Besides, under the pro-

visions of the contract appellant gave plaintiff a

power of attorney (346) in order to better enable

plaintiff to secure possession. It clearly appears

that the parties knew that certain things had to

be done in order to secure possession; that these

things were to be done by plaintiff, and that they

attempted to embody them in the contract. Will

plaintiff contend that, for a consideration of $25,-

000 to be paid out of coal mined and sold at the

rate of ten cents per ton, appellant agreed to make

a cash payment of $10,000 or more besides under-

taking the proceedings which would be necessary
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to put plaintiff in possession—we will omit con-

sideration of the further assignment to plaintiff

of $4,400 deposited with the Secretary of the In-

terior.

We submit that experience does not justify such

confidence, and such a business engagement would

be most unusual.

2. The assignment as executed and delivered

was conditional. It is so alleged by appellant (V

and VI, 36 and 37) and admitted by plaintiff (VI,

103) and was so stated in the assignment (57). It

was necessarily so because of the provisions of the

leasing act. It is possible to deduce the conclu-

sion from the court's finding of fact No. 13 that

the assignment was approved by the Secretary on

February 19, 1927, the day plaintiff's lease was

issued—no specific time otherwise appearing in

the findings or testimony. Plaintiff says it be-

came entitled to possession on this date (8).

On March 17, 1927, appellant notified plaintiff

of its forfeiture of the contract and demanded

the return of the assignment (163, 345) on account

of the failure of plaintiff to comply with its pro-

visions, and plaintiff agreed that it would so do

(54 and 55). However, time being the essence of
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the contract, plaintiff forfeited all rights there-

under upon committing a breach, and no notice or

demand was ecessary.

Glock vs. Howard, 69 Am. St. 17.

LaktsTiorg vs. Richards, 30 L. R. A. 33.

And by breaching the contract plaintiff lost the

right to have the assignment approved by the Sec-

retary. Thus it appears that 30 days after Jan-

uary 1, 1926, appellant's right to the lease which

he had conditionally assigned to plaintiff on June

13, 1925, became absolute again (providing of

course plaintiff had breached the contract).

3. The receivership prevented the transfer of

the lease from appellant to plaintiff as a matter

of law, and the assignment could not become oper-

ative till the termination of the receivership. This

question we have discussed heretofore in connec-

tion with the receiver.

Furthermore, upon a breach of the contract by

plaintiff, appellant had such an equitable inter-

est in the property involved in this suit as enables

him to become a party to a proceeding in court

for the recovery of such interest.

If it is claimed by De John et al that appel-
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lant is estopped because he had parted with his

interest in the property here involved, under the

ruling of the court, De John et al are likewise

estopped from now raising the objection. But it

is our contention that appellant did not part with

his interest.

We believe the court erred in its judgment in

decreeing that the plaintiff do have and recover of

the receiver the possession of the property in-

volved in this suit, and that appellant has no right

to the possession and that his cross-complaint be

dismissed and that Henry De John et al are en-

titled to the possession of all of the personal prop-

erty on unit No. 1, which said judgment was ap-

pealed from by appellant's petition (382), the rea-

sons being set forth elsewhere in this brief.

ARTHUR G. THOMPSON,

Attorney for Bruno Agostino, Appellant.
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INTRODUCTORY

The question determined by the trial court was,

which claimant, among various claimants, was en-

titled to obtain from the Court's Receiver upon dis-

charge of such receiver, the occupancy of Unit No. 1

for the purpose of mining and extracting coal there-

from.

The legal title to the area in question, Unit No.

1, was and is vested in the United States of America.

The Congress of the United States, on October

20, 1914, enacted special legislation with reference to

coal lands situate in Alaska, the enactment being-

cited by popular name: ALASKA COAL LANDS
ACT, October 20, 1914, c. 330, 38 Stat. 741, U. S.

Code Annotated, Title 48, Sections 432-452 (See Ap-
pendix this brief).

Under Section 1 of said Act, the Secretary of

the Interior was authorized and directed to cause

to be made a survey of the land of the United States

in the Territory of Alaska known to be valuable for

deposits of coal, specifying the Matanuska Coal

Fields amongst others. Such surveys were had and

certain reservations made under Section 2 of the

Acl in certain surveyed areas in the Matanuska

field.

Under Section 3, the unreserved coal lands and

coal deposits should be divided by the Secretary of

the Interior into leasing blocks, or tracts, of forty

acres each, or multiples thereof. This section fur-



ther provided that the Secretary could lease such

lands, under such regulations he might adopt, to

any person above the age of twenty-one years who
is a citizen of the United States, to a corporation

where the majority of the stock of such corporation

shall at all times be owned and held by citizens of

the United States.

Section 5 of the Act permitted consolidation of

areas to include in a single holding not to exceed

2,560 acres of contiguous lands.

Section 12 provides, the first sentence thereof:

That no lease issued under authority of this Act

shall be assigned or sublet except with the consent

of the Secretary of the Interior.

Section 13: "That the possession of any lessee

of the land or coal deposits leased under this act for

all purposes involving adverse claims to the leased

property shall be deemed the possession of the United

States, and for such purpose * the lessee shall oc-

cupy the same relation to the property leased as if

operated directly by the United States."

Pursuant to the authority conferred by the Act,

the Secretary of the Interior did promulgate cer-

tain regulations governing coal lands in the Terri-

tory of Alaska, and prescribed a form of lease or

permit, such as set forth in the Transcript at pages

125-152.

It will be ascertained from an examination of

such document that the same is not a lease of the



land described in such instrument, but is in effect

a privilege or license for the period of fifty years of

"The exclusive right and privilege to mine and dis-

pose of all the coal and associated minerals in, upon,

or under" the tracts of land designated; that is, a

permissive use subject to revocation by the United

States is upon restricted conditions and is a personal

privilege and license not assignable except as the

United States shall see fit.

In Article 1, Section 1, of said instrument, Tr.

p. 126, the United States makes an express reserva-

tion as follows:

"The lessor expressly reserved unto it-

self tin right to grant or use such <ase-

ments in, over, through, or upon tin

land leased, entered, located, occupied,

or used as mat/ he necessary or appro-
priated to the working of the same or

other coal lauds by or under authority

of the Government and for other pur-
poses; also the right to use, lease, or dis-

jnisc of so much of the surface of tin

said lands as may not be actually need-
id, or occupied by the lessee in the con-
duet of minimi operations."

The exclusive right and privilege to extract

ccal from a certain area of the public domain, under
the Alaska Coal Leasing Act, would seem to make
the occupancy of the land incidental to the right

and privilege of mining coal.

The consolidated lease embraces two units: Unit



No. 1 (320 acres) and Unit No. 20 containing 1430

acres, the latter unit not in controversy.

In a law action, Bizzarri, as plaintiff, brought an

action against Henry DeJohn and associates, as co-

partners, to recover for himself and many labor

claimants, who had assigned claims to the plaintiff

for wages due from the copartnership for services

performed by said labor claimants on Unit No. 1

in the extraction and mining of coal therefrom.

Judgment against such copartnership was entered

by consent, a receiver appointed of such copartner-

ship.

The receiver did assume control of Unit No. 1

and proceeded to mine and extract coal from Unit

No. 1. At the time of the appointment of the re-

ceiver, June 13, 1925, the copartnership was pre-

sumably mining coal, but, as will appear from the

findings of the trial court, and from the record, one

Emil Zulbert, with a group of associates, to whom
the copartnership of DeJohn owed money for labor,

were mining and extracting coal from Unit No. 1

at the time the receiver went into occupancy thereon.

" E Zulbert went to work on a bed rock

contract in April, 1925, before the re-

ceiver was appointed and while myself

and DeJohn were here in June. Zulbert

was out at the mines. He and some men
he had with him that we owed were to

mine coal, pay tliemselres wages, and

also some back wages/'
(Testimony of Witness S. L. Ruath,
Tr. p. 248)
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The right to mine and extract coal at the time of

the appointment of the receiver in Unit No. 1 was
the exclusive privilege of one Bruno Agostino, he

holding a permit from the United States to so mine
coal from such unit under a departmental lease

dated May 5, 1922. This right of Bruno Agostino,

with knowledge of the appointment of the receiver

upon the part of both Agostino and the appellee,

Alaska Matanuska Coal Company, plaintiff in the

court below, was assigned by Agostino to such cor-

poration, and the Secretary of the Interior of the

United States approved such assignment April 3,

1X26 (Tr. p. 152), quoting from Certificate from

Register, United States Land Office, the last four

lines thereof, as follows:

. . . "and the Bruno Agostino lease, Si-

rial 05233, which uas duly assigned to

said company, the assignment of which

was approved April 3, 1926/'

The DeJohn Copartnership, consisting of him-

self and three men, claimed the right, on June 13,

.. 25, to mine coal from Unit No. 1 because of a con-

tract DeJohn had with Agostino—that Agostino held

whe legal title to the lease as trustee for DeJohn and

the th.ee copartners; Ruath, one of them, however,

disclaiming any interest in the lease, and testifies

as to such contract as follows (Tr. p. 249)

:

"Thi c act 'in- what in mlh d a

orking agreement to work this prop-

erty—if flu re u Q < any profit we </<>f

four-fifths and Bruno one-fiftht and



if there were no profits Bruno would
get nothing/'

On June 13, 1925, the Alaska Matanuska Coal

Company, plaintiff appellee, was mining from Unit

No. 20, the Unit contiguous to Unit No. 1. At a

later date, on February 19, 1927, as shown by let-

ter of the Honorable Commissioner of the General

Land Office, the Secretary of the Interior issued

what is termed a consolidated lease to the Alaska

Matanuska Coal Company, a corporation, covering

both Unit No. 1 and Unit No. 20 (Plaintiffs Exhibit

"A,"Tr. P. 335; Tr. p. 123).

It will be noted the document itself bears the

date, the 5th day of May, A. D. 1922 (Tr. p. 124),

the reason therefor being apparent under Section 2

of Article IV of said instrument (Tr. pp. 127, 128).

A five year period had run on the Agostino lease

and the amount of royalty increased under the law

on the five year period, Section 9, ALASKA COAL
LANDS ACT please see Appendix this brief.

On the 16th day of February, 1928, the presid-

ing Judge of the Alaska Third Division Court found

a suit pending, authorized by his predecessor in of-

fice, against a receiver of his court; and, upon the

Court's own motion, it did direct the plaintiff in

such action to bring in additional parties defendant

in order that each claimant to the right to extract

coal from Unit No. 1 might have his day in court

and thus determine what action it should take upon

the discharge of its receiver (Tr. pp. 2 and 3).
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ISSUES INVOLVED

We quote from the decision of the trial court.

(Tr. pp. 275-300).

I. "The plaintiff" (appellee), "ALASKA MAT-
ANUSKA COAL COMPANY, a corporation, claims

that the receiver should deliver possession of the

Unit No. 1 to it because it is the holder of a lease

from the United States covering the property, and
because it claims to have succeeded to the rights of

Bruno Agostino in the property", (Tr. p. 281).

And, as stated in the proceedings of the hearing

of the case (Tr. p. 159) as follows:

"The Court:—Is it your understanding, Mr.
Ray, that with that portion of plaintiff's com-
plaint stricken the question as it is now before

the Court as to the Alaska Matanuska Coal Com-
pany, will simply be as to whether the Alaska
Matanuska Coal Company is entitled to receive

possession when the receiver is discharged?

"Mr. Ray:—Yes, sir."

II. "BRUNO AGOSTINO claims that the Al-

aska Matanuska Coal Company did not carry out its

agreement with him, that it has forfeited its rights

under the agreement, and that, in accordance with

said agreement and a forfeiture clause contained

therein, it is bound to reassign to him its lease of

Unit No. 1, and since it refused to do so, he asks

that the Court direct such assignment, and order the

receiver to return the property to him, Bruno Agos-
tin*>" (appellee and appellant).
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III. The members of the PREMIER COAL
MINING COMPANY, Henry DeJohn, S. L. Ruath,

Frank Colobuffalo and Adam Colonello, claim:

(a) That since the receiver was appointed at

their instance and they delivered possession to him

and the objects of the receivership have been ful-

filled, the receiver should be discharged and posses-

sion of Unit No. 1 delivered to them, because it was

taken from them.

(b) They also claim that the Alaska Matanuska

Coal Company had full knowledge of their rights

under the contract with Bruno Agostino and took

the lease from Bruno Agostino charged with a trust

in favor of the members of the Premier Coal Min-

ing Company, and

(c) although they do not dispute the right of

the Alaska Matanuska Coal Company to the interest

in the proceeds which was due Bruno Agostino, they

claim that they should be allowed to again go into

the possession of the property and hold it under the

Alaska Matanuska Coal Company the same as they

held it under Bruno Agostino.

IV. With respect to such claim of the copart-

nership, the appellee, BRUNO AGOSTINO, claims

"That they have so far failed to carry out their

agreement's with him, that they may be held to have

abandoned them and to have forfeited all rights un-

der them and, therefore, asks that the Court declare

such forfeiture and decree that the propery be re-

turned to him under the right to repossess the claim
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as provided in his contract with the Premier parties"

(Tr. p. 282)

The court recognized the right of the plaintiff

—

appellee to mine coal under the consolidated lease

and gave judgment accordingly.

POINTS AND AUTHORITIES

1. The title to coal lands in the Territory of

Alaska is in the United States.

2. A court has the right, upon its own motion,

to direct the method of procedure for the determina-

. of a question" as to which of several claimants

.he Court's receiver, upon discharge, shall deliver

possession of property under the control of such

court.

3. A mining lease, or permit, having been is-

sued by the proper authority, under the act of Con-

ss relative thereto, it was and is incumbent upon

the court having a receiver in possession of such

leased area to recognize and to give full force and

ect to such lease or grant.

1. So long as title remains in the United States,

courts are without jurisdiction to change, modify,

or annul a coal land lease or permit issued by the

proper authority.

Wilson vs. Elk Coal <'»., 7 Fed. Rep. 2d Series,

112.

e occupancy of the land in question is in-

to the grant and privilege of mining coal.
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(See 2nd paragraph mining lease, Tr. p. 125)

6. Surface Rights Limited. The right to use so

much of the surface area is restricted to such rea-

sonable amount as may be required in the exercise

of the right and privilege granted to mine coal.

(Supra Tr. pp. 125-126)

7. The title to the land embraced in the area

in question is not involved. The United States as

owner, or as lessor, has the right to restrict, as it

shall see fit, the privilege of mining coal in reserved

Alaska areas and to whom such right shall or shall

not be given.

8. The United States as the owner of the area

in question, in order to protect itself and persons

dealing with the area in question, has the absolute

right to prohibit the assignment of the grant or

privilege created by the lease or permit in con-

troversy.

9. The Congressional Act and the lease itself

prohibit the subletting of the rights and privileges

granted without the consent of the Secretary of the

Interior.

10. Persons guilty of a wrongful and intention-

al violation of a covenant against subleasing without

the lessor's consent should be deprived of any stand-

ing in a court of equity.

Elkhorn-Hazard Coal Co. vs. Kentucky River
Coal Corporation, 20 Fed. (2d) 67, 71.

11. The remedy with reference to the breach
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of an executory contract must be mutual.

Engemoen vs. Rea, 26 F. (2d) 576.

12. There can be no color of title in an occupant

who does not hold under any instrument, proceeding,

or law, purporting to transfer to him the title or to

give to him the right of possession. And there can

be no such thing as good faith in an adverse holding,

where the party knows that he has no title, and

that, under the law, which he is presumed to know,

he can acquire none by his occupation.

Deffeback vs. llaivke, 115 U. S. 392, 407; 29

Law. Ed. 423, 428.

13. The mere occupancy of public land and the

extraction of coal therefrom gives no right therein

as against the United States or any person holding

a right and privilege to mine coal out of such area

from the United States.

Sparks vs. Pierce, 115 U. S. 408, 29 Law. Ed.
428.

14. The judge of the trial court, before certify-

ing as correct a transcript of the proceedings for

the purposes of appeal, has the right and it is his

duty to see that such transcript speaks the truth.

15. On an appeal from a decree in equity, the

appellate court ought not to reverse the case merely

upon the ground that the trial judge rejected testi-

mony that was admissible, when, upon all the facts

and circumstances of the case, it is clearly apparent

that the result would not have been different if the
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rejected testimony had been received. .

Migeon vs. Montana Central Ry. Co. (C. C.

A.), 77 Fed. 249, 252.

Engelstad vs. Bufresne (C. C. A), 116 Fed.

582, 589. 4 C. J. p. 1019, sec. 3004.

ARGUMENT

The specification of errors relied upon by ap-

pellants Premier Coal Mining Company will be first

considered in this brief:

1. Appellants urge as error the refusal of the

trial court to admit in evidence a certain contract

dated December 8, 1921 (Supp. Tr. p. 463). Con-

sideration of such contract was given by the Trial

Court, as evidenced by the first paragraph of the

decision given in writing (Tr. p. 276) by the Find-

ings of Fact Nos. 5 and 6 (Tr. pp. 302, 303), the

court holding in effect that such contract sought to

he introduced in evidence was superseded by a con-

tract dated nearly two years later (the 31st day of

October, 1923) between Agostino and Henry DeJohn.

From the references hereinabove indicated, it is

ascertained that Bruno Agostino entered into a

mining partnership Dec. 8, 1921, with the four co-

partners of the Premier Coal Mining Company and
with one Louis Llahy under the name of B. A. Moose
Creek Coal Company, which partnership entered into

possession of Unit No. 1 and mined and operated

the same to a short time prior to the 31st day of

October, 1923. .
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The trial court found as a fact that before the

31st day of October, 1923, the said B. A. Moose Creek

Coal Company, by mutual agreement, dissolved that

partnership, settled its affairs, and had an account-

ing between said partners, as evidenced by the con-

tract of such date admitted in evidence (TV. pp. 350-

381). From such contract, we quote (Tr. p. 355):

"IT IS MUTUALLY AGREED by and be

tween the parties hereto:

"That the partnership for the mining of coal

created by the said contract of December 8th,

1921, under the firm name of the B. A. Moose
Creek Coal Co is hereby dissolved, than an ac-

counting between said partners has been had,

and that the rights of said partners as between
themselves, are represented in this contract."

Had such offered contract been admitted in evi-

dence, it is clearly apparent the result would have

been the same in view of the Findings of Fact, the

tit of the court in its decision in writing, and

the apparent consideration given the rejected testi-

mony.

Migeon vs. Montana Central ii>/. Co. (C. C.

i 77 Fed. 249, 252.

ngelsta/d vs. Dufresnt (C. C. A.), 116 Fed.

582, 58:).

In connection with the above, the testimony of

Biuno Agostino (Tr. p. 188), with reference to such

ntract, is summarize

"The ( ract that I entered into with Henry
PeJohn (October 31, 1923) settled the whole
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business that had been done before. It was a

dissolution of the partnership/'

II. The motion of the additional defendants,

referred to in the second assignment of errors (Supp.

Tr. 463), for the discharge of the receiver and the

giving of possession of Unit No. 1 to such defend-

ants, was acted upon as shown in the judgment of

the court and the judgment of the trial court. (The

record is silent in this court as to such motion being

made in an earlier stage of the proceedings by at-

torneys named in such assignment.)

It is to be noted, however, that from the motion
printed in the brief of appellants, (p. 14 c) that

counsel in the renewal of such motion made at the

close of the hearing of the testimony excepted from
such motion the matters contained in such subdivi-

sion "C" (Tr. p. 275):

"However, at this time we renew our motion
made at the opening of the case, except as to

the question of equity or law."

The other matters set up in assignment of error

2 by appellants (Supp. Tr. p. 463), the motion being

found (Tr. pp. 120, 121, 122) were finally ruled upon
by the court, and it is shown by its various findings

of fact specifically that receiver of appellants took

possession of Unit No. 1 from Emil Zulbert, Finding

of Fact No. 10 (Tr. 304, 306).

III. Appellants' Assignment of Error No. 3

(Supp. Tr. p. 463) in that the trial court erred in

making Finding of Fact No. 7 as to the non-citizen-
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ship of S. L. Ruath, Adam Colonello, and Frank Colo-

buffalo, such Finding of Fact is based upon the

testimony given by S. L. Ruath, one of the appellants

(Tr. pp. 267-268) and upon the testimony of the

Clerk of the Third Division Court (Tr. p. 268), and
the facts contained in said finding were not con-

troverted.

Appellants, as a part of the third assignment of

error, present a conclusion of law No. 4, which is

claimed was apparently in whole or in part deduced

from said Finding of Fact No. 7; we assume this

means as follows (Supp. Tr. p. 464)

:

"The defendants Henry DeJohn, S. L. Ruath,
Frank Colobuffalo, Adam Colonello and Joseph
Reno, as guardian of said Adam Colonello, have
no interest in Unit No. 1, except the right to

certain personal property thereon and that the

cross-complaint and affirmative defenses of said

defendants should be dismissed for lack of

equity/
"

We think it very evident the question of citizen-

ship had no bearing upon and did not influence the

judgment of the trial court; we quote herein from the

decision of the trial court (Tr. pp. 292, 293) the fol-

lowing:

"The Alaska Matanuska Coal Company urges
that no trust could be created in favor of S. L.

Ruath, Frank Colobuffalo and Adam Colonello,

because they were not citizens of the United
States. The Act of Congress approved October

20, 1914, called the 'Coal Leasing Act/ provides

that no lease can be made to persons not citizens
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of the United States, and counsel for the Alaska
Matanuska Coal Company contends that the rule

of 'office found' applied in Manuel vs. Wolff, 152

U. S. 505, and DeHon vs. Isaacs, 11th Fed., Sec-

ond, 943, has no application here because in this

instance there is a deliberate plan or conspiracy
to evade the provisions of the Coal Leasing Act
relative to citizens by taking title in a citizen

for a person not a citizen, that is, in the first

place, by having Bruno Agostino, a citizen, take

the lease, and in the second place by having the

agreement of 1923 made between Bruno Agos-
tino and Henry DeJohn, who is not shown not to

have been a citizen; and he claims that the

Court should follow the rule laid down in 26

Ruling Case Law, Sec. 57, at page 1214, and 39

Cyc. 106, and cases there cited.

"I do not find it necessary to decide whether
there was a deliberate plan to evade the law or

not since under the view I take of the situation,

that question becomes immaterial. However,
I may say that from the nature of the tran-

sactions and from the number and kind of docu-

ments executed on October 31, there seems to

be a strong suggestion that it was the purpose

of the transacting parties in those documents
to evade that provision of the law,

"AH that has been said regarding the effectCD v_>

of the non-citizenship of some of the parties tt

this action may also be applied to the contention
of the Alaska Matanuska Coal Company that
the October 31st contract between Bruno Agos-
tino and Henry DeJohn was in fact an attempt
to evade provisions against assigning any part
of the. lease without the consent of the United
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States and therefore void, since the lease itself

provides that it cannot be assigned without the

consent of the United States."

Assignment No. 4 of appellants is directed to

the last three lines of Finding No. 11, found on page

303 of the Transcript, which is in full as follows:

"Henry DeJohn failed to perform the agree-
ments made by him with Bruno Agostino for

the mining of said Unit No. 1 as set forth in said

agreement of the 31st of October, 1923, in this:

That he did not pay his employees at least twice

each month in lawful money of the United
States, or at all; that he did not at his own
charge and expense mine and develop the coal

lands covered by said Unit No. 1; that he did

not protect said party of the first part from all

claims and demands whatsoever on account of

such mining operations; that on the 12th day
of June, 1925, he was insolvent and joined in

an application for the appointment of a receiver

to operate said Unit No. 1; and abandoned the

possession of said unit.

4

'By said acts Henry DeJohn and the members
of the Premier Coal Mining Company have for-

feited all their rights to the possession of said

Unit No. 1."

And we submit an examination of the record

discloses that all the facts therein stated are based

upon undisputed testimony; As to the last seven

words in the first paragraph of Finding of Fact

No. 11,

"and abandoned the possession of said unit/'
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appellants might urge the testimony was in con-

flict. We submit the findings of the trial court

made on conflicting evidence are presumably correct.

The testimony shows that DeJohn and Ruath

were not at the mine on June 12, 1925, date of ap-

pointment of receiver, but for some two weeks or

more previously, had been away from the property;

that Emil Zulbert, with his associates, was operating

the mine, extracting coal therefrom, selling the same
as Zulbert's coal, not as coal from the Premier part-

nership, and using the proceeds from such sales to

pay Zulbert and associates wages for their present

labor, and, if funds derived were sufficient, to repay

themselves for indebtedness due to them, Zulbert

and associates, from the DeJohn Partnership.

Assignments of Error No. 5: Appellants assign

as error the Finding of Fact No. 14 (Supp. Tr. 464,

465), which finding is also set forth in full on page

309 of the Transcript. The trial court found, upon
the testimony submitted, and it is not disputed,

that Bruno Agostino, under instrument, or lease,

dated May 5, 1922, from the United States as lessor,

to Bruno Agostino as lessee of Unit No. 1, was the

sole owner of the lease to Unit No. 1, Matanuska
Coal Fields, and had a right to assign the same sub-

ject to the approval of the United States; and that

on October 31, 1923, any partnership existing be-

tween Bruno Agostino and DeJohn and other as-

sociates ceased and terminated; and that from said

date of October 31, 1923, to June 13, 1925, Agostino
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continued to be the sole owner of said lease to Unit

No. 1; and the court further found that Agostino

did not hold such lease as trustee for the Premier

Copartnership.

Additional error, also numbered 5 (Supp. Tr. of

Record, p. 465) is assigned as to conclusion of Law
No. 3, apparently based upon Finding of Fact No.

14, reading as follows (Supp. Tr. p. 465)

:

"And said Bruno Agostino did not hold the

same as trustee for Henry DeJohn, S. L. Ruath,
Frank Colobuffalo, Adam Colonello, or any other

person in part or at all."

The last three lines of such conclusion being printed

on page 465 of such Supplemental Transcript, but is

iound in full on page 312 of the Transcript of Record,

and is as follows:

"T'l'That at all times prior to the 13th day of

June, 1925, and after the 31st day of October,

1923, Bruno Agostino was the lessee of the Uni-

ted States under a lease dated May 5th, 1922,

executed in accordance with the Act of Congress,
approved October 20, 1914, entitled 'An Act to

Provide for the Leasing of Coal Lands in the

Territory of Alaska, and other purposes/ and
leasing to said Bruno Agostino the coal lands

described in paragraph 3 of Plaintiff's complaint,

and known as Unit No. 1, and said Bruno Agos-
tino did not hold the same as trustee for Henry
DeJohn, S. L. Ruath, Frank Colobuffalo, Adam
Colonello, or any other person, in part or at all."

The testimony of appellants themselves, together

with the Instrument in writing, creating the Premier
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partnership, found on pages 431-434 of the Tran-

script, would seem to indicate, taken in connection

with the testimony of S. L. Ruath, one of the co-

partners, that the Premier partnership had an agree-

ment to extract, mine and sell coal from Unit No. 1,

but that said copartnership had no interest in the

lease itself.

On page 249 of the Transcript of Record, the last

portion of the testimony of S. L. Ruath, one of the

copartners, is set forth as follows:

"The contract was what we called a working
agreement to work this property—if there was
any profit we got four-fifths and Bruno one-

fifth, and if there were no profits Bruno would
get nothing."

and from the same witness on page 248, and again

from such witness on page 247, Mr. Ruath disclaims

any interest in the lease, the questions and answers

being as follows:

"Q. You knew that Agostino had a lease on
this property?

A. Yes, sir.

Q. You knew that you had no right to sub-

let any portion to the premises, didn't you?

A. We never sublet a portion of anything.

Q. You never had any interest in the lease?

A. No, I never claimed any interest in the

lease.

"

Appellants, Premier Company, argue that the

admission in evidence of the earlier contract would

tend to establish a resulting trust, a purchase or ac-
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quirement of the governmental lease to Agostino,

dated May 5, 1922, by the joint funds and joint en-

terprise of all, I assume also Llahy. This theory

would seem to be unfounded in fact by reason of the

express provision contained in the later contract,

Oct. 31, 1923, wherein it is provided the partners

should pay themselves back money advanced and

wages for their individual labor; pay themselves out

of the expected profits from the operation under

such later contract wherein DeJohn was to operate

the property paying Agostino one-fifth the net prof-

its.

The provisions of such contract are found on

pages 356-357 of the Transcript, and are summarized

here as follows:

Pay to themselves as re-imbursement for cash

expended, $6,760.00

Pav to themselves for labor performed, $17,-

556.00.

We submit such an agreement precludes the

idea of an interest in the lease.

Had an intention existed to create a trust re-

lationship, the instrument would have stated the

various interests held by each in the lease, and Agos-

tino by his signature thereto would have thus rec-

ognized his holding as a trustee.

And, if such intention existed, at the time when
the various matters of indebtedness were enumer-

ated, the parties knew an assignment from Agos-

tino could be executed, and the same submitted for
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approval to the Secretary of the Interior.

As another test as to whether a trust relation

existed as to the Coal Unit in question we submit:

Had DeJohn an interest which he could sell or

otherwise convey, and did the three men with him

as copartners in the Premier Company, have an in-

terest which they could sell? The copartner Ruath
says he had no interest.

It is very evident, without the citation of au-

thorities, Agostino could not convey to himself and
to another. Yet, we are asked to say that the ap-

pellee took from Agostino, the interest of Agostino,

and the interest of the copartners in the Premier.

We assert the only relation between Agostino

and the copartners of the Premier was a contractual

relation—the relation testified to by Ruath (Tr. p.

2 19) : We had a working agreement etcetera.

The parties enter into an extended agreement,

apparently for the purpose of defining and deter-

mining the rights and liabilities of all the parties

thereto. Such instrument fails to claim by its terms

an interest for any of the parties in the so-called

lease. It is submitted, no trust relation can be pre-

dicated upon the instrument. It would therefore

appear no express trust is or has been created.

We think the authorities cited relative to min-

ing partnerships, relative to a trust in lands, are

not applicable to the case at bar.

Further argument is made by appellants Pre-

mier Company, that property in the hands of a re-
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ceiver cannot be transferred by any party interested

therein.

On June 12, 1925, and on June 13, 1925 the date

of the assignment Agostino to appellee Matanuska

Coal Company, the holder of the lease—Agostino was

not a party to the litigation in which the receiver

was appointed. By reference to the order of ap-

pointment, from the inventory of such receiver, we
find no mention of or reference to the governmental

lease, or to Agostino the holder of the same, other

than the following (Tr. p. 441):

"IT IS FURTHER ORDERED that said re-

ceiver, in the conduct and operation of said

business, comply with the rules and regulations

promulgated by the Secretary of the Interior

governing coal land (366) leases in the Terri-

tory of Alaska,
—

"

Appellee Matanuska Coal Company, was not a

party to the receivership proceedings.

In concluding this argument with reference to

appellants Premier Coal Mining Company, a co-

partnership, we have the honor to call to the at-

tention of this court the case of Wilson vs. Elk Coal

Co., reported in 7 Fed. Rep. 2d Series, 112.

The opinion in the case is given by Mr. Circuit

Judge RUDKIN. The syllabus, which seems to sum-

marize the entire case, is as follows:

"Courts are without jurisdiction to grant relief

in favor of one claiming only preference right of

entry on coal lands by virtue of Rev. St. Sec.
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2348 (Comp. St. Sec. 4660), as against one in

possession under lease from United States pur-

suant to Leasing Act Feb. 25, 1920, Sec. 34

(Comp. St. Ann. Supp. 1923, Sec. 464(%qq), so

long as title remains in United States."

At the bottom of the first column on page 113,

this Honorable Court says, "we are clearly of opin-

ion that the courts are without jurisdiction to grant

relief in favor of one claiming only an equitable title,

as against a party in possession under a lease from

the United States, so long as the title remains in

the United States."

We think the doctrine there announced applies

with equal force to the case at bar.

We respectfully submit it was and is the duty

of the trial court to recognize and to give full faith

and credit and full force and effect to the consoli-

dated lease brought to the attention of the trial

court; that upon the presentation of such lease to

such court, its receiver being in possession of such

leased area and mining coal therefrom, the only

order which could properly be made is that which

was made at the case at bar—a judgment directing

the receiver to deliver such leased area, to-wit Uni-

No. 1, into the possession of the lessee named in such

lease, to wit Alaska Matanuska Coal Company, a

corporation appellee herein (Tr. pp. 331, 332, 333).
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THE APPEAL OF BRUNO AGOSTINO

Bruno Agostino as appellant appeals with refer-

ence to the Alaska Matanuska Coal Company, a cor-

poration (and as to all other parties to the action),

which appeal we now consider herein.

An examination of the record discloses thirty-

two (32) Assignments of Error. In appellant's brief,

pp. 10 and 11, counsel for appellant states that such

errors are renumbered in such brief. Without hav-

ing the assignments or specifications of error print-

ed in thj brief and with but meager references to

the pages in Transcript of Record where same may
be found, it is extremely difficult to present an argu-

ment which to any extent follows the sequence of

such assignments or specifications of error. To do

ro
7
would require the printing in this brief of such

assignments and specifications of error. Therefore,

as a method of presentation, we assume the appeal

of Bruno Agostino as to this appellant is based upon
the following propositions:

1. That appellant Agostino was entitled to

delivery of the possession of Unit No. 1 upon
(lie discharge of thr< Court's Receiver and en-

titled to mine coal therefrom.

2. That appellee has failed to comply with
the terms of the CO] t with appellant Agos-
tino dated June 13, 1925, as extended by the con-

trace of June 25, 1925.

3. That the power of attorney given to one
Be Howard modified, changed, and altered

such contract.
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4. That the court erred in finding that the

appellee Matanuska Coal Company was in good
corporate standing, although so admitted by the

pleading on behalf of appellant Agostino.

5. That the trial court should have granted
appellant's motion for a new trial. (We assume
this last point is not urged here by counsel for

appellant.)

Appellee as plaintiff below set up and proved

its consolidated lease issued by the proper executive

authority.

The appellant Agostino, one of the additional

defendants brought into the action, admitted the

corporate standing of the plaintiff and plead a con-

tract between the Matanuska Company and Agos-

tino, alleging that the terms of such contract had

been breached and violated by the plaintiff and that,

therefore, such additional defendant was entitled

to possession of the property in the hands of the

receiver and that the trial court should direct a

reassignment to Agostino of the contract theretofore

executed by Agostino to the Matanuska Company,

by the terms of which instrument the lease of May
5, 1922 was assigned to such company.

It was the contention of appellee plaintiff that

under the terms of the contract, Agostino was to

deliver possession of coal Unit No. 1 to appellee free

and clear of all liens and encumbrances of every na-

ture, sort, and description; that until such delivery

was made, the provisions of the executory contract

did not become fixed and binding as to performance
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upon the part of the Matanuska Company;

That, however, it was in turn Agostino's con-

tention that by the giving of power of attorney to

an officer of the plaintiff corporation, such provision

of the contract was modified and that it was in-

cumbent upon the plaintiff appellee to itself secure

possession of the property and the right to mine coal

therefrom; and that he, Agostino, had no further

duty to perform with reference to such contract

except to receive the money stipulated therein.

It is apparent the approval of the assignment

of the Agostino lease of May 5, 1922 plead by plain-

tiff appellee was secured under the provisions of

the power of attorney referred to.

That when such approval was had on April 3,

1926, the plaintiff appellee had done its part under

the contract and it then and there became and was
and is the duty of Agostino, under the terms of the

accompanying contract, to deliver the possession

of Unit No 1 free and clear of liens and encum-

brances.

Upon hearing the issues thus raised by the af-

firmative answer of Agostino and the reply of plain-

tiff to such affirmative answer, the trial court

found the facts in favor of the plaintiff and against

the contention of Agostino.

ARGUMENT
Paragraph 1 of plaintiffs complaint, to bring-

in additional parties defendant, alleges the corpor-
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ate organization of plaintiff and the performance

by it of the matters and things required by the laws

of the Territory of Alaska, the payment of license

to said territory of said corporation, including the

annual license tax last due, Tr. p. 4.

The answer of Bruno Agostino to such com-

plaint, Tr. p. 31, failing to deny the allegations of

Paragraph 1, admitted the same.

Paragraph XII of the complaint printed on

page 9 of the Transcript of Record, continued on

pages 10 and 11, pleads the assignment by Agostino

on the 13th day of June, 1925 of the Agostino lease

issued by the United States to Bruno Agostino on

the 5th day of May, 1922.

The appellant Agostino, on page 34 of the

Transcript of Record, answering Paragraph XII,

admits the allegations of such paragraph excepting

that such defendant denies upon information and

belief the fact that the United States issued the con-

solidated lease of the 19th day of February, and

alleges that the lease of May 5, 1922 and all rights

accruing thereunder to Bruno Agostino is in full

force and effect.

This appellee believes it to be a fair argument
to call to the attention of the court the situation

which would have arisen had the Secretary of the

Interior failed to approve the assignment of the

Agostino lease to the Matanuska Company. Surely

the provisions of the contract with Agostino could

not be enforced. On the other hand, the consider-
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ation for the assignment of the lease was to be al-

i o:t entirely paid out of coal extracted and mined

from such area, and until the Matanuska Company
was actually engaged in mining from this unit,

the obligation to pay at the rate of 10c per ton on

the coal mined could not exist and such provision of

the contract surely could not be enforced.

Agostino contracted to deliver possession to the

Matanuska Company first, September 3, 1925; then,

by agreement, the time was extended to January 1,

1926.

At the time of the hearing of the case, Agostino

had failed to deliver possession of the unit. The
payment of the $10,000.00 referred to by counsel,

covering the wages of labor claimants for the eigh-

teen months preceding June 13, 1925 was to be paid

at the rate of 25c per ton. Obviously, this amount
of $10,000.00 could not be paid by the Matanuska
Company until they were actually engaged in min-

ing coal from this unit.

Finding of Fact No. 15, Tr. pp. 309, 310, holds

against the contentions of the appellant Bruno
Agostino as follows:

"The plaintiff, Alaska Matanuska Coal Com-
pany, has kept and performed all of the acts and
things by it to be kept and performed under its

agreement with Bruno Agostino entered into

on the 13th day of June, 1925. The Alaska
M.t^nuska Coal Company, on or before the first

day of January, 1926, paid a certain judgment
ncovered by one Arthur Frame against Bruno
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Agostino on the 12th day of June, 1925, in

cause No. C.-470 of said court for the principal

sum of $960.00, together with interest thereon
from January 1st, 1925, at the rate of eight

per cent per annum and costs of said action,

and filed in court a full release, satisfaction and
discharge of said judgment and paid to sn id

Arthur Frame one thousand dollars due to said

Arthur Frame from the said Bruno Agostino,

and deposited to the credit of said Bruno Agos-
tino in the First National Bank of Anchorage,
Alaska, the sum of one thousand dollars, and
all of said payments being made as provider in

its said contract with said Bruno Agostino.

Said plaintiff in this action has not made any
other payments provided in its said contract

with Bruno Agostino, for the reason that said

Bruno Agostino wholly failed to deliver pos-

session of said Unit No. 1 as provided in his

said agreement with plaintiff. Said agreement
so entered into between Bruno Agostino and
the Alaska Matanuska Coal Company has not

been altered, changed or modified in any re-

spect since the same was executed, by any pow-
er of attorney or other instrument entered int.

between the parties or at all and said agree

ment is still in full force and effect. The Al-

aska Matanuska Coal Company has exercised

its option granted in said agreement to pur-

chase from Bruno Agostino, his snid lea^e exe

cuted May 5th, 1922, covering Unit No. 1."

So i
1" would apparently come to a consideration

as to whether there was evidence in the record

upon which the trial court based its findings of

fact in respect to the payments stated.
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Three matters are apparently in controversy: one

as to the payment of $1000.00 to the credit of Bruno

Agostino in the First National Bank, at Anchorage,

Alaska, to be deposited any time between the 1st

day of January and the 30th day of January, 1926,

Tr. pp. 50, 51, 54. That said sum was so deposited,

would seem to be undisputed. Second: Ten thousand

dollars alleged to be required paid. Third: The pay-

ment of the sum of $1000.00 to Arthur Frame for

and account of Bruno Agostino for legal services

to be rendered by Frame to Agostino and to become

due to said Frame.

FIRST

Briefly, the testimony of one of the bank's of-

ficers may be summarized as follows:

Mr. Vv infield Erwin stated he was cashier of

the First National Bank of Anchorage during the

months of December, 1925, and January, 1926; that

at that bank there was placed to the credit of Mr.

Agostino the sum of $1000; that Agostino was so

notified and that Agcstino refused to receipt for

the money and refused to accept the money (Tr. p.

259).

Upon cross-examination, the several telegrams

from the appellee company to such bank are set

forth, wherein it appears that not only the company,

Lut also Mr. L. N. Jesson, on behalf of the company,

had wired the sum of $1000 to that bank to be de-

posited to the credit of Bruno Agostino (Tr. pp.
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262-266). The testimony is summarized on page

266. The question of the court and the reply of the

witness thereto are as follows:

'The COURT.—How many times altogether

did Bruno Agostino come into the bank about

this?

"A. I only remember the one time. I don't

remember any other time. But I remember
that because he refused to accept the money. I

might not have remembered that if he had
taken it."

The trial court, with reference to the same,

states (Tr. p. 285):

"The proof showed as to the $1,000.00 to be

paid to Bruno Agostino that on or about the

first day of January, 1926, and within the thirty

days thereafter provided in the contract before

forfeiture could be claimed the Alaska Mata-
nuska Coal Company deposited $1,000.00 in the

First National Bank of Anchorage, Alaska, to

the credit of Bruno Agostino."

And, quoting from the contract (Tr. p. 285)

(Tr. pp. 50, 51)

" 'All payments to be made hereunder to the

party of the first part may be made by de-

positing the same in the First National Bank,

Anchorage, Alaska, to the credit of the first

party, and the party of the first part hereby

appoints said bank as his agent to receive and

to receipt for same.'

"

Continuing, the court states (Tr. pp. 285, 286):
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"The deposits provided in the contract con-

stituted a full compliance with the Alaska Mat-
anuska Coal Company's obligation.

"There is evidence that Bruno Agostino re-

fused to receive the money because he did not

know from whom it came, and some nineteen

days after it wras deposited, the First National

Bank, with whom it was deposited, returned it

to the Alaska Matanuska Coal Company. Under
the terms of the contract quoted above, the bank
was Bruno Agostino's agent to receive that

payment and the evidence leaves no doubt that

the bank knew that the payment was made by

the Alaska Matanuska Coal Company under the

contract, and no forfeiture can be granted be-

cause Bruno Agostino's agent, for some reason,

returned that money to the Alaska Matanuska
Coal Company."

SECOND
Appellant claims the sum of $10,000.00 was to

be paid as a condition precedent. A portion of the

contract with reference to the same is as follows

(Tr. p. 287) (Tr. p. 53)

:

" 'It is further agreed, however, that if the

said party of the first part shall not be able

to deliver, free and undisputed possession of

said property to said party of the second part,

on or before September 2, 1925, then and in

that event the said party of the second part

shall not be obliged by reason of anything here-

in contained to pay or discharge any of said

labor claims or to make any payments of any
kind or nature thereon, and the provisions here-
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of as to the payments of said labor claims shall

be null and void, but otherwise, the contract

shall remain in full force and effect, nor shall

the party of the second part in any event be ob-

liged to pay the sum of $10,000.00 on said labor

claims.'

"

Following this quotation from the contract, we
quote the comment of the trial court (Tr. p. 287)

:

'These provisions are plain and easily under-

stood. They leave no opportunity for judicial

construction, and I hold that Bruno Agostino

cannot claim any forfeiture by reason of the

failure to pay said ten thousand dollars."

Also, in connection with the alleged payment of

$10,000.00 for labor claims, said amount was to be

paid at the rate of 25c on each ton of coal mined

from the property. We quote from pages 284, 285

the further provisions of the contract relative there-

to as follows:

" 'The party of the second part will further
pay for the benefit of the party of the first

part to certain persons wrho have performed
labor upon said property (Unit No. 1) within the

last eighteen months and whose claims for such
labor have not been paid, their claims in a sum
not to exceed $10,000.00 the same to be paid
pro rata to the said labor claimants as follows,

to-wit: the party of the second part will pay
to such claimants pro rata the sum of twenty-
-five cents for each ton of coal mined on said

property and shipped therefrom as the same is

mined and shipped. Such payments shall he

made quarterly within thirty days after the
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close of each quarter, and such payments to be

so made by the party of the second part to said

labor claimants of twenty-five cents per ton for

each ton of coal mined and shipped from said

property shall be in addition to the tonnage
payments becoming due hereunder to said party

of the first part or to be paid to others for the

use and benefit of the party of the first part/
) 9>

THIRD

On the 18th day of March, 1929, the trial court

made its findings of fact, conclusions of law, and

signed the judgment in the cause (Tr. p. 300).

In Finding of Fact No. 15, (Tr. pp. 309-310) is

the finding by the Court "and paid to said Arthur

Frame one thousand dollars due to said Arthur

Frame from the said Bruno Agostino."

Commencing on the 15th day of July, 1929, and

continuing until the 20th day of July, 1929, objec-

tions filed by counsel to the proposed bill of ex-

cepiions of appellant were heard by the court. The

court ruled upon said objections and ordered cor-

rections in accordance with said rulings, and with

respect to the payment of $1000.00 by plaintiff to

Artnur Frame, ordered an amendment so that the

iLCord would show such payment.

This final order of the Court with reference

thereto was dated the 5th day of August, 1929 (Tr.

pp. 379, 3S0, 381), where will be found the Certificate

and Order approving the narrative statement of the

testimony and settling and allowing Bill of Ex
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ceptions.

It is thus evident from the record that at the

time of the making of finding of fact with respect

to the payment of $1000.00 to Arthur Frame, the

trial court believed there was evidence or an ad-

mission of such fact. The record as corrected shows

a claimed admission of such fact by counsel for ap-

pellant Bruno Agostino (Tr. p. 378).

We submit, where opposing counsel by his at-

titude and conduct at the hearing of the cause pre-

cluded counsel for plaintiff from offering proof of

an existing fact, a question of good faith enters into

the transaction.

Agostino testified (Tr. p. 167) the Alaska Mata-

nuska failed to pay $1000.00 to Arthur Frame. This

testimony would come, we believe, under the hear-

say rule and is not competent evidence upon the

point in question.

The record as corrected by the order of the

Court then shows the following (Tr. p. 167)

:

"Whereupon Mr. Ray shows to Mr. Thompson,
attorney for the Bruno Agostino, a paper which
was read by Mr. Thompson and returned by
him to Mr. Ray with the statement in sub-

stance and effect that no proof would be re

quired of the fact that such payment had bee

r

made to Arthur Frame."

Further argument upon this point, we believe,

would go outside the record, but confining our com-

ment to the record, we respectfully call to the at-
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tention of this Honorable Court that on March 18th,

the date of the signing of the findings of fact, and

on August 5th, the date when the court ordered the

record supplied with £he omission of an evidentiary

fact, raises a, we think, conclusive presumption as to

the existence of such fact.

Unquestionably, it was and is the duty of the

trial judge to have a record which was prepared for

purposes of appeal speak the truth.

FOURTH

Upon examination of appellant Agostino's brief,

w~ find a further point is raised with reference to

the failure to discharge and satisfy upon the record

a certain judgment. The payment of such judg-

ment is admitted during the trial of the case (para-

graph XVI, Tr. p. 43; 375), affidavit of Arthur

Thompson. Such satisfaction of judgment being in

the possession of the counsel for Agostino subject to

his control, he cannot now complain with reference

thereto.

In this connection, on page 76 of appellant's

brief, is the following.

"We will omit consideration of the further

assignment to plaintiff of $4,400 deposited with

the Secretarv of the Interior."

In view of the testimony of counsel's client, as

shown on page 182 of the Transcript, we fail to un-

understand the view for such statement.

Henry DeJohn had a power of attorney from
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Agostino and collected the $4,400 referred to by

counsel, the testimony of Agostino being summarized

as follows (Tr. p. 182):

"I gave Henry DeJohn a power of attorney

to collect $4,400.00 in Washington, and he col-

lected it and paid the Carlson Mortgage money
that I borrowed/'

We submit there is ample testimony together

with the admissions of counsel for defendant Agos-

tino to justify and support ail of Finding of Fact

No. 15.

In this connection, the contract of appellee with

appellant Agostino stipulated that the cash pay-

ments made were advance royalty payments (Tr.

p. 51)

:

'But it is agreed by and between the parties

hereto that as advance payments on the pur-

chase price of said property the party of the

second part will pay to the party of the first

part"

The total purchase price, the sum of $25,000.00, was

to be paid at the rate of 10c per ton for all coal mined

on the premises and shipped therefrom.

It was in contemplation of the parties that the

Alaska Matanuska would enter into possession of

the property, would proceed to mine coal on the

2nd day of September, 1925, extended to January
1, 1926. Payment of the purchase price was surely

to be made out of coal extracted and mined from
the property.
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FIFTH

Counsel for appellant Agostino apparently takes

the position that the power of attorney referred to

by him in his brief enlarged and modified the con-

tract of Alaska Matanuska with Agostino, and that

it was incumbent upon the Alaska Matanuska to

take all necessary steps to secure possession of Unit

No. 1, and that Agostino had no duty in regard to

the same.

The comment of the Court thereupon is as fol-

lows (Tr. pp. 287, 288)

:

"The remaining reason which Bruno Agostino
urges for the forfeiture of such rights as the

Alaska Matanuska Coal Company gained by
reason of his assignment is that on or about the

18th day of June, 1925, Bruno Agostino made
and delivered to Bartley Howard, as vice-pres-

ident and general manager of the Alaska Mata-
nuska Company and for its benefit, a power of

attorney authorizing Bartley Howard as the

representative of the plaintiff company to do
anything and everything required to be done
by said Bruno Agostino in his contract with

the Alaska Matanuska Coal Company, and
Bruno Agostino claims that he thereby shifted

all the burden upon the shoulders of the Alaska

Matanuska Coal Company and that the only

thing remaining for him to do was to receive

money.

"Nowhere in the power of attorney (which

was introduced in evidence) does it appear that

it was given to Bartley Howard in any other
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than his individual capacity and nowhere doeL

it appear in the proofs or otherwise that the

Alaska Matanuska Company agreed to relieve

Bruno Agostino of any of his obligations under

the contract. The contract called for him on

his part to execute any such instrument

u
'as may be necessary to fully and effect-

ually assign said lease and all his rights

therein and thereunder unto the said party of

the second part/

'The power of attorney to Bartley Howard
was undoubtedly executed under that provision

and was never intended to change any of the

obligations of the parties to the original con-

tract.
,,
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CONCLUSION

In the judgment, decree or order of the court

directing the receiver to turn Unit No. 1 over to

appellee Alaska Matanuska Company, on page 333,

the next tc the last paragraph of the judgment, a

right of action was reserved to Bruno Agostino to

recover the purchase price of Unit No. 1, the lan-

guage of the paragraph being as follows:

"IT IS FURTHER ORDERED AND AD-
JUDED that the defendant Bruno Agostino has
no right to the possession of said lands and his

affirmative answer and cross-complaint is here-

by dismissed without prejudice, however, to any
action which the said Bruno Agostino may bring

against the plaintiff herein for the recovery of

the purchase price of Bruno Agostino's lease

to said Unit No. 1."

The record is silent as to any action taken by

Bruno Agostino in the Department of the Interior

protesting against the issuance of the consolidated

lease to the Alaska Matanuska Company.

It is quite pertinent, however, in view of appel-

lant's brief, to call attention to the testimony of ap-

pellant DeJohn on page 229, page 230, where in re-

ply to a question of his counsel as to whether he,

DeJohn, or his associates filed any protest in the

Land Office against the application of the Alaska

Matanuska Company for a consolidated lease to coal

Unit No. 1 and other lands applied for, Mr. DeJohn
replied: "no."



45

Mr. Ruath, one of the Premier Copartners,

Tr. pp. 240, 241, states that attorney for the Pre-

mier Copartners had stated to him, Ruath, that such

attorney had filed a protest in the Land Office of

the United States against the application for con-

solidated lease on behalf of creditors. We assume,

creditors of DeJohn Copartnership.

Counsel for appellant Agostino attacks the re-

ceivership, alleges the appointment of the receiver

was without the jurisdiction of the Court and argues

that as to DeJohn contract, his claim had been for-

feited and that DeJohn had abandoned the property;

Agostino was really in possession at the time the

receiver was appointed.

We agree that the possession of DeJohn and

associates, under their working agreement, was ill

law the possession of Agostino. On page 77 of ap-

pellant's brief, it is claimed the receivership pre-

vented the transfer of the lease from appellant to

plaintiff and the assignment could not be operative

until the termination of the receivership.

We have before stated in this brief that Agos-
tino was not a party to the proceedings resulting in

the appointment of a receiver, nor was the prope±ty

of Agostino the subject matter of such receivership

action. We assume the Department of Interior took

the assignment of June 13, 1925 by Agostino of his

lease of May 5, 1922 to appellee Alaska Matanuska
Coal Company, at its face value and was and is not

interested in any accompanying contract. Such as-
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signment having been appioved by the Secretary of

the Interior, we think the matter became conclusive

as to the respective rights of the parties.

It is in evidence the consolidated lease was is-

sued on February 19, 1927, and taking into consid-

eration the usual course of the mails, we think it is

apparent such official document was brought to the

attention of the tiial court as soon as the same

reached Alaska. And where, as in this proceeding,

it may be termed a hearing, or a trial, or proceeding,

such consolidated lease was proven to the satisfac-

tion of the trial court, such court could do nothing

else but recognize the same as an act of an executive

department of the United States, having exclusive

jurisdiction over coal lands in Alaska.

We, therefore, submit upon the record of the

proceedings had that the trial court was justified

in making its findings of fact and such findings

were made upon competent testmony, or upon

missions of counsel during such proceedings, and are

conclusive of the rights of the various claimants al-

leging the right to mine and extract coal from Unit

No. 1.

The trial court found the Alaska Matanuska

Coal Company, a corporation, was lessee named in a

lease wherein the United States was and is lessor;

that by the terms of such lease or document, such

corporation was by the United States given exclusive

at to mine and extract coal from Unit No. 1.

Matanuska coal fields.
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The land belongs to the United States. The coal

deposits are the property of the United States. A
restrictive right to mine, extract, and dispose of the

coal of the United States is afforded to a person

(corporation) designated by the executive author-

ity of the United States, subject to the provisions

of the law relative to such coal, based upon required

expenditures for the exploitation of the coal areas,

the giving of bonds as security for the payment of

royalty to the United States, and in consideration of

the payment of such royalty and the full perform-

ance of all imposed conditions.

It is respectfully submitted the action of the

trial court was and is right and should be affirmed.

Respectfully submitted,

L. V. RAY
Attorney for Alaska Matanuska
Coal Company, a corporation,

Appellee.
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APPENDIX -A"

ALASKA COAL LANDS ACT

The text of the act approved October 20, 1914

(38 Stat. 741), that provides for the leasing of coal

lands in the Territory of Alaska is as follows:

Be it enacted by the Senate and II oust of Rep-

resentatives of the United Staffs of America in Con-

gress assembled, That the Secretary of the Interior

be, and hereby is, authorized and directed to survey

the lands of the United States in the Territory of

Alaska known to be valuable for their deposits of

coal, preference to be given first in favor of sur-

veying lands within those areas commonly known
as the Bering River, Matanuska, and Nenana coal

fields, and thereafter to such areas or coal fields as

lie tributary to established settlements or existing

or proposed rail or water transportation lines: Pro-

vided, That such surveys shall be executed in accord-

i nee with existing laws and rules and regulations

governing the survey of public lands. There is here-

by appropriated, out of any money in the Treasury

n i otherwise appropriated, the sum of $100,000 for

the purpose of making the surveys herein provided

for, td continue available until expended: Provided,

That any surveys heretofore made under the author-

ity or by the approval of the Department of the

Interior may be adopted and used for the purposes

of this act.

Sec. 2. That the President of the United States

!1 designate and reserve from use, location, sale.
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lease, or disposition not exceeding five thousand one

hundred and twenty acres of coal-bearing land in the

Bering River field and not exceeding seven thousand

six hundred and eighty acres of coal-bearing land

in the Matanuska field, and not to exceed one-half

of the other coal lands in Alaska: Provided, That

the coal deposits in such reserved areas may be

mined under the direction of the President when, in

his opinion, the mining of such coal in such reserved

areas, under the direction of the President, becomes

necessary, by reason of an insufficient supply of

coal at a reasonable price for the requirements of

Government works, construction and operation of

Government railorads, for the Navy, for national

protection, or for relief from monopoly or oppres-

sive conditions.

Sec. 3. That the unreserved coal lands and coal

deposits shall be divided by the Secretary of the In-

terior into leasing blocks or tracts of forty acres

each, or multiples thereof, and in such form as in

the opinion of the Secretary will permit the most

economical mining of the coal in such blocks, but in

no case exceedng two thousand five hundred and
sixty acres in any one leasing block or tract; and
thereafter, the Secretary shall offer such blocks or

tracts and the coal, lignite, and associated minerals

therein for leasing, and may award leases thereof

through advertisement, competitive bidding, or such

other methods as he may by general regulations

adopt, to any person above the age of twenty-one

years who is a citizen of the United States, or to any
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association of such persons, or to any corporation

or municipality organized under the laws of the

United States or of any State or Territory thereof:

Provided, That a majority of the stock of such cor-

poration shall at all times be owned and held by

citizens of the United States: And provided further,

That no railroad or common carrier shall be per-

mitted to take or acquire, through lease or permit

under this act, any coal or coal lands in excess of

such area or quantity as may be required and used

solely for its own use, and such limitation of use

shall be expressed in all leases or permits issued to

railroads or common carriers hereunder: And pro-

vided further, That any person, association, or cor-

poration qualified to become a lessee under this act

and owning any pending claim under the public-land

laws to any coal lands in Alaska may, within one

year from the passage of this act, enter into an ar-

rangement with the Secretary of the Interior by

which such claim shall be fully relinquished to the

United States, and if in the judgment of the Secre-

tary of the Interior the circumstances connected with

such claim justify so doing, the moneys paid by the

claimant or claimants to the United States on ac-

count of such claim shall, by direction of the Secre-

tary of the Interior, be returned and paid over to

such person, association, or corporation as a consid-

eration for such relinquishment.

All claims of existing rights to any of such lands

in which final proof has been submitted and which
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are now pending before the Commissioner of the

General Land Office or the Secretary of the In-

terior for decision shall be adjudicated within one

year from the passage of this act.

Sec. 4. That a person, association, or corpora-

tion holding a lease of coal lands under this act may,

with the approval of the Secretary of the Interior

and through the same procedure and upon the same
terms and conditions as in the case of an original

lease under this act, secure a further or new lease

covering additional lands contiguous to those em-

braced in the original lease, but in no event shall

the total area embraced in such original and new
leases exceed in the aggregate two thousand five

hundred and sixty acres.

That upon satisfactory showing by any lessee to

the Secretary of the Interior that all of the workable

deposits of coal within a tract covered by his or its

lease will be exhausted, worked out, or removed

within three years thereafter, the Secretary of the

Interior may, within his discretion, lease to such

lessee an additional tract of land or coal deposits,

which, including the coal area remaining in the

original lease, shall not exceed two thousand five

hundred and sixty acres, through the same proced-

ure and under the same competitive conditions as in

the case of an original lease.

Sec. 5. That, subject to the approval of the Sec-

retary of the Interior, lessees holding under leases

small blocks or areas may consolidate their said
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leases or holdings so as to include in a single holding

not to exceed two thousand five hundred and sixty

acres of contiguous lands.

Sec. 6. That each lease shall be for such leasing

block or tract of land as may be offered or applied

for, not exceeding in area two thousand five hundred

and sixty acres of land, to be described by the sub-

divisions of the survey, and no person, association,

or corporation, except as hereinafter provided, shall

be permitted to take or hold any interest as a stock-

holder or otherwise in more than one such lease un-

der this act, and any interest held in violation of

this proviso shall be forfeited to the United States

by appropriate proceedings instituted by the Attor-

ney General for that purpose in any court of com-

petent jurisdiction, except that any such ownership

and interest hereby forbidden which may be ac-

u ired by descent, will, judgment, or decree may be

held for two years, and not longer, after its ac-

quisition.

Sec. 7. That any person who shall purchase, ac-

quire, or hold any interest in two or more such

lease:-, except as herein provided, or who shall

knowingly purchase, acquire, or hold any stock in a

c rporation having an interest in two or more such

lerscs, or who shall knowingly sell or transfer to one

disqualified to purchase, or except as in this act

specifically provided, disqualified to acquire, any

such interest, shall be deemed guilty of a felony, and

conviction shall be punished by imprisonment
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for not more than three years and by a fine not ex-

ceeding $1,000: Provided, That any such ownership

and interest hereby forbidden which may be ac-

quired by descent, will, judgment, or decree may be

held two years after its acquisition and not longer,

and in case of minority or other disability such time

as the court may decree.

Sec. 8. That any director, trustee, officer, or

agent of any corporation holding any interest in

such a lease who shall, on behalf of such corporation.

act in the purchase of any interest in another lease,

or who shall knowingly act on behalf of such cor-

poration in the sale or transfer of any such interest

in any lease held by such corporation to any corpora-

tion or individual holding any interest in any such

a lease, except as herein provided, shall be guilty of

a felony and shall be subject to imprisonment for

a term of not exceeding three years and a fine of

not exceeding $1,000.

Sec. 8a. If any of the lands or deposits leased

under the provisions of this act shall be subleased,

trusteed, possessed, or controlled by any device per-

manently, temporarily, directly, indirectly, tacitly,

or in any manner whatsoever, so that they form part

of or are in anywise controlled by any combination

in the form of an unlawful trust, with consent of

lessee, or form the subject of any contract or con-

spiracy in restraint of trade in the mining or selling

of coal, entered into by the lessee, or of any holding

of such lands by any individual, partnership, asso
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elation, corporation, or control, in excess of two

thousand five hundred and sixty acres in the Terri-

tory of Alaska, the lease thereof shall be forfeited

by appropriate court proceedings.

Sec. 9. That for the privilege of mining and

extracting and disposing of the coal in the lands

covered by his lease the lessee shall pay to the

United States such royalties as may be specified in

the lease, which shall not be less than two cents per

ton, due and payable at the end of each month suc-

ceeding that of the shipment of the coal from the

mine, and an annual rental, payable at the begin-

ning of each year on the lands covered by such lease,

at the rate of twenty-five cents per acre for the

first year thereafter, fifty cents per acre for the sec-

ond, third, fourth, and fifth years, and $1 per acre

for each and every year thereafter during the con-

tinuance of the lease, except that such rental for any

year shaii be credited against the royalties as they

acciue for that year. Leases may be for periods of

not more than fifty years each, subject to renewal,

on such terms and conditions as may be authorized

by law at the time of such renewal. All net profits

from operation of Government mmes, and all roy-

alties and rentals under leases as herein provided,

shall be deposited in the Treasury of the United

States in a separate and distinct fund to be applied

to the reimbursement of the Government of the Uni-

ted States on account of any expenditures made in

I i construction of railroads in Alaska, and the ex-
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cess shall be deposited in the fund known as the Al-

aska fund, established by the act of Congress of Jan-

uary twenty-seventh, nineteen hundred and five, to

be expended as provided in said last-mentioned act.

Sec. 10. That in order to provide for the sup-

ply of strictly local and domestic needs for fuel the

Secretary of the Interior may, under such rules and

regulations as he may prescribe in advance, issue to

any applicant qualified under section three of this

act a limited license or permit granting the right to

prospect for, mine, and dispose of coal belonging

to the United States on specified tracts not to ex-

ceed ten acres to any one person or association of

persons in any one coal field for a period of not ex-

ceeding ten years, on such conditions not inconsis-

tent with this act as in his opinion will safeguard

the public interest, without payment of royalty for

the coal mined or for the land occupied: Provided,

That the acquisition of holding of a lease under the

preceding sections of this act shall be no bar to the

acquisition, holding, or operating under the limited

license in this section permitted. And the holding of

such a license shall be no bar to the acquisition or

holding of such a lease or interest therein.

Sec. 11. That any lease entry, location, occupa-

tion, or use permitted under this act shall reserve

to the Government of the United States the right to

grant or use such easements in, over, through, or

upon the land leased, entered, located, occupied, or

used as may be necessary or appropriate to the
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working of the same or other coal lands by or under

ai.thcrity of the Government and for other purposes:

Provided, That said Secretary, in his discretion, in

making any lease under this act, may reserve to the

United States the right to lease, sell, or otherwise

dispose of the surface of the lands embraced within

such lease under existing law or laws hereafter

enacted in so far as said surface is not necessary for

use by the lessee in extracting and removing the

deposits of coal therein. If such reservation is made,

it shall be so determined before the offering of such

lease.

That the said Secretary during the life of the

lease is authorized to issue such permits for ease-

ments herein provided to be reserved, and to per-

mit the use of such other public lands in the Terri-

tory of Alaska as may be necessary for the construc-

tion and maintenance of coal wrasheries or other

works incident to the mining or treatment of coal,

which lands may be occupied and used jointly or sev-

e: ally by lessees or permittees, as may be determined

by said Secretary.

Sec. 12. That no lease issued under authority

of this act shall be assigned or sublet except with

the consent of the Secretary of the Interior. Each

lease shall contain provisions for the purpose of in-

suring the exercise of reasonable diligence, skill, and

care in the operation of said property, and for the

safety and welfare of the miners and for the pre-

vention cf undue waste, including a restriction of the
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workday to not exceeding eight hours in any one

day for underground workers except in cases of

emergency, provisions securing the workers com-

plete freedom of purchase, requiring the payment of

wages at least twice a month in lawful money of the

United States, and providing proper rales and reg-

ulations to secure fair and just weighing or measure-

ment of the coal mined by each miner, and such other

provisions as are needed for the protection of the

interests of the United States, for the prevention

of monopoly, and for the safeguarding of the public

welfare.

Sec. 18. That the possession of any lessee of

the land or coal deposits leased under this act for all

purposes involving adverse claims to the leased prop-

erty shall be deemed the possession of the United

States, and for such purposes the lessee shall occupy

the same relation to the property leased as if oper-

ated directly by the United States.

Sec. 14. That any such lease may be forfeited

and canceled by appropriate proceeding in a court

of competent jurisdiction whenever the lessee fails

to comply with any provision of the lease or of gen-

eral regulations promulgated under this act; and

the lease may provide for the enforcement of other

appropriate remedies for breach of specified condi-

tions thereof.

Sec. 15. That on and after the approval of this

act no lands in Alaska containing deposits of coal

withdrawn from entry or sale shall be disposed of
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or acquired in any manner except as provided in

this act: Provided, That the passage of this act

shrll not affect any proceeding now pending in the

Department of the Interior, and any such proceed-

ing may be carried to a final determination in said

department notwithstanding the 'passage hereof:

Provided further, That no lease shall be made, un-

der the provisions hereof, of any land, a claim for

which is pending in the Department of the Interior

at the date of the passage of this act, until and un-

less such claim is finally disposed of by the depart-

ment adversely to the claimant.

Sec. 16. That all statements, representations,

or reports required, unless otherwise specified, by

the Secretary of the Interior under this act shall

be upon oath and in such form and upon such blanks

as the Secretary of the Interior may require, and

any person making false oath, representation, or re-

port shall be subject to punishment as for perjury.

Sec. 17. That the Secretary of the Interior is

authorized to prescribe the necessary and proper

rules and regulations and to do any and all things

necessary to carry out and accomplish the purposes

of this act.

Sec. 18. That all acts and parts of acts in con-

flict herewith are hereby repealed.
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APPENDIX "B"

"ORDER DIRECTING BRINGING IN ADDITION-
AL DEFENDANTS:

"This is an action brought by plaintiff, who
claims the right to the possession of certain coal

lands under a lease from the United States, against

the defendant, who is in possession thereof as a re-

ceiver appointed by the above-entitled court in an
action entitled Pacifico Bizzarri, Plaintiff, vs. Henry
DeJohn, Adam Colonello, Frank Colobuffalo and S.

L. Ruath, Copartners Trading Under the Firm Name
of Premier Coal Mining Company, Defendants, which

action was at the time of the appointment of said

receiver and now is pending in the above-entitled

court as Number A.-482.

"It appears from the pleadings in this action

and from the records in action No. A.-482 that the

right of possession of said lands and premises is

claimed by the plaintiff by virtue of a contract with

Bruno Agostino, pursuant to and following which

the United States of America granted to plaintiff

the coal lease described in plaintiffs complaint, and

the right of possession of said lands and premises is

also clamed by the defendants in said action No.

A.-482 under and by virtue of a lease made by the

United States to said Bruno Agostino and a certain

contract and contracts entered into between said

Bruno Agostino and the said defendants in said ac-

tion No. A.-482.

"In order that there may be a determination of
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all questions involving the right to the possession of

said lands and premises (2) and that each claimant

to said right to possession may have his day in court,

it appears to this Court that each person claiming

an interest in and a right of possession in said lands

and premises should be made a party defendant in

this actio brought against said receiver.

"Now, therefore, for the speedy and complete

deteimination thereof, the Court of its own motion

orders and directs the plaintiff in the above-entitled

action to bring into said action as additional parties

defendant therein said Henry DeJohn, Adam Colo-

nello, Frank Colobuffalo and S. L. Ruath, Copartners

trading Under the Firm Name of Premier Coal

Miring Company, and Bruno Agostino, and that

plaintiff shall have thirty days to comply with this

order.

"Dated this 16th day of February, 1928, at An-

chorage, Alaska."
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INTRODUCTORY

The sole question, of those raised by the appel-

lants in this consolidated appeal, in which the ap-

pellee Tarwater, as Receiver, is interested, is pre-

sented here by the appellant Agostino. This is

based on Agostino's Specification of Error No. 1

pertaining to the Receiver (Assignments Nos. 25,

26 and 27, Tr., pp. 393-4), to be found in Agostino's

brief, at page 15, as follows:

"Error No. 1 (Assignments 25, 26 and 27).

Receivership—Void—Unauthorized—Profits.

The court erred in not finding appellant en-

titled to the profits of the receivership because it

was void—no jurisdiction having been had of the

appellant or of the property, being unauthorized

in the case of coal leases, and the rights of the

judgment creditors in cause A482 not being su-

perior to the rights of appellant. Also, appellant

is entitled to a one-fifth interest in the profits of

such receivership under the contract with Henry

DeJohn, from whom the actual possession of the

property was taken by the receiver."

This action was originally commenced by the

appellee, Alaska Matanuska Goal Company, against

A. H. McDonald, Receiver, for the purpose of re-

covering from the receiver the possession of Unit

No. 1, Matanuska Coal Fields, Alaska, and for dam-

ages for withholding the same. There being other

claimants then the said plaintiff also demanding

the possession of the said unit from the receiver,



an order was made by the court on February 16,

1928, in part as follows:

"• * * In order that there may be a determi-

nation of all questions involving the right to the

possession of said lands and premises and that

each claimant to said right to possession man havt

his day in eourt, if appears to this court that each

person claiming an interest in and a right of pos-

session in said hinds and premises should be made

a party defendant in this action brought against

said receiver.

"Now, Hun fore, for the speedy and comphte

determination thereof, the Court of its own motion

orders and directs the plaintiff in the above-en-

titled at Hon to bring into said action as additional

parties defendant therein said Henry DeJohu.

Adam Colonello, Frank Colobuffalo and 8. L.

It a a Hi, copartners trading under the firm name of

Premier Coal Mining Company, and Bruno Agos-

tino, and that plaintiff shall have thirty days to

comply irith lliis order. * * *"

—Tr., pp. 1-3.

In accordance with this order an Amended

Complaint Bringing in Additional Parties, includ-

ing this appellee Tarwater, Receiver, he having

meanwhile succeeded McDonald as such, was filed

by the plaintiff. (Tr., pp. 4-14.) These facts are

set out in the opinion of the trial court. (Tr., pp.

280-1.)

The Amended Complaint having been filed, is-

sues were thereupon joined between the parties by

the filing of answers containing affirmative de-



fenses — which were treated as cross-bills — and

which in turn were answered or replied to by the

other parties.

Upon these pleading the suit was set down for

trial as a suit in equity, triable to the court with-

out a jury (Tr., pp. 257-8), and was tried as such,

resulting in the judgment appealed from.

POINTS RAISED BY APPELLANT AGOSTINO
The appellant Agostino, by his Specification of

Error No. 1 Relating to the Receiver (Agostino's

Brief, p. 15), claims that he is entitled either:

(a) To all the profits of the receivership, if it

is voir, as he claims it is;

or,

(b) To one-fifth the profits of the receiver-

ship, even though it be valid.

This appellee contends that no such issues were

tendered to the court by either the pleadings or the

evidence in the suit, and that the suit was a mere

examination pro interesse suo, as described by Mr.

Justice Nelson in the suit of Wiswall vs. Sampson,

Wiswall vs. Sampson, 14 Howard 65; 14 L. Ed. 328-

and that the sole question in issue, as submit-

ted to the court in this suit, and as properly de-

termined by the court, was: "Which, if any, of the

various claimants to Unit No. 1. Matanuska Coal

Fields, Alaska, was entitled to receive the unit



from the receiver upon his discharge by the court.

This appellee further contends that the matter

of the disposal of the accumulated funds in the

hands of the receiver is a proper matter for final

determination in the original action wherein the

receiver was originally appointed, No. A-482; that

no such final determination hrving been made, n^>

appeal lies herein.

ARGUMENT
The amended complaint bringing in addition

parties defendant filed by the Alaska Matanuska

Coal Company (Tr.. p. 4), contained, amongst other

things, allegations claiming that the appointment

of the receiver was invalid, the court having no

jurisdiction to do so, and that the receiver de-

pleted the property by working the same and ex-

cting coal therefrom.

These allegations were contained in paragraphs

13 and 14 of the amended complaint (Tr., p. 11),

but were stricken by the court, on the motion of

the Alaska Matanuska Coal Company, plaintiff,

during the trial of the suit, on January 22, 1929

(Tr., pp. 158*9), and the following remarks were

then made by court and counsel:

"Mr. Ray — The plaintiff now moves to

strike from its complaint bringing in addi-

onal defendants, paragraph 13 on page R,



which alleges the employment of a receiver

without jurisdiction being had over the prop-

erty or over the subject matter or over the

parties, and rlso paragraph 14, which alleges

the extraction of large quantities of coal and

asked for a forty per cent exhaustion and de-

pletion and competition of the amount taken

out. Thus relieving the action of the charge

for damages against the receiver and making

the action a straight action for possession.

"The Court—Is it your understanding, Mr.

Ray, that with that portion of plaintiffs com-

plaint stricken the question as it is now before

the Court as to the Alaska Matanuska Coal

Company will simply be as to whether the

Alaska Matanuswa Coal Company is entitled

to receive possession when the receiver is dis-

charged?

"Mr. Ray—Yes sir.

"The Court — I will allow the motion to

strike and allow you to strike those portions of

the complaint. -

: *"

No objection was made by the appellant Agos-

tino to the striking of the two paragraphs men-

tioned from plaintiffs complaint, although these



materially affected the issues to be determined by

the court. In fact counsel for Agostino says, at

the close of plaintiffs case, Tr., p. 160, at the bot-

tom of the page:

"* * * 1 do not think the striking out of

those tiro paragraj/lis makes nnif particular differ-

ed'

To the amended complaint of the plaintiff each

of the appellants, Agostino and the Premier Coal

Mining Company, filed separate answers, contain-

ing affirmative defenses (Tr., pp. 31 and 15, resp.),

as did also this appellee (Tr., p. 74).

In his answer to the plaintiffs complaint (Tr.,

pp. 35-59), the appellant Agostino admitted the

matters and things set out in paragraphs 13 and

14 of the complaint — which were subsequently

stricken as aforesaid— but failed entirely to af-

firmatively allege either the invalidity of the re-

ceivership, the jurisdiction of the court, or his

right to the net proceeds derived from the receiv-

er's operations, although he did, in the prayer, ask

that such net proceeds be awarded to him upon the

discharge of the receiver and the termination of

the receivership.

The affirmative defense contained in Agostino's

answer to plaintiffs complaint is the only plead-

ing: which may he considered as his cross - bill

the receiver and under which he may see!;
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relief against the receiver. Having failed to al-

lege therein any matters concerning the validity or

invalidity of the receivership, and having failed to

set up any facts therein showing him to be entitled

to the profits thereof, the matter was not for de-

termination by the court after these allegations

were stricken from the plaintiff's complaint, on its

motion, without objection by the appellant Agos-

tino.

The other appellants in this suit, Henry DeJohn

and others, in answering the plaintiffs complaint

(Tr., pp. 15-31), made no attempt to attack the va-

lidity of the receivership, neither did they make

claim to any of the profits thereof. The appel-

lant Agostino, in answering the affirmative de-

fenses contained in DeJohn's answer, and treating

the same as a cross-bill against him, did allege the

facts which he failed to allege in his answer to the

plaintiffs complaint. Here (Tr., pp. 69-70), he set

out the matters and things recited in his specifica-

tion of error and argument.

Surely it cannot be contended on his part that

having admitted certain things, afterwards strick-

en, contained in the complaint of plaintiff, and hav-

ing also alleged other things in his answer to the

cross - bill of separate defendants, other than the

paintiff or this appellee, any issues such as are

specified in his brief as error, were joined between



him and this appellee. Had he intended to liti-

gate these matters in the suit at bar he should

have tendered them in his pleadings and should

not have stood mute while these matters were be-

ing stricken from plaintiffs complaint.

The very order of the court directing the plain-

tiff to bring in the additional parties (Tr.. pp. 1-3),

shows clearly that it was not intended by the court

that this suit should be anything except an exam-

ination pro interesse suo, for the language of the

court was:

"* * * In order that there may be a de-

termination of all questions Involving the right

to the possession of said lands and premises
* V

This clearly indicates that it was not intended

by the trial court to attempt in this action to ad-

judicate the rights of the parties in any respect

>ave that concerning the final disposition of the

unit by the receiver on his discharge by the court.

And this fact is further borne out by the entire

proceedings.

The disposrl of the funds in the hands of the

receiver which accumulated during the term of the

receivership is noi a matter for the determination

of the court in this action, but is a proper matter

to be finally determined in the original action

wherein the receiver was appointed. No final dis-
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position of this fund was made in the Judgment

appealed from (Tr., pp. 331-4). nor was it proper

for the court to undertake such disposal of these

funds otherwise than in cause No. A-482. If in

that action it can be shown by Agostino that he is

entitled to the proceeds of the receivership, and

that the judgment creditors are entitled to no pri-

ority, and his relief is denied him, then he has his

remedy by appeal.

CONCLUSION

The receiver, being a mere Custodian of the

court—a stakeholder—is not interested in the mat-

ters properly raised by the appellees, namely,

which of the claimants is entitled to the posses-

sion of Unit No. 1.

The disposition of the funds in his hands, not

having yet been decreed by the court below, can

not, at this time, be determined on this appeal, par-

ticularly so in view of the fact that the issue was

not raised in appellant's pleading, nor on the trial,

and it is submitted that the action of the trial court

in this regard was right and should be affirmed.

Respectfully submitted,

HARRY F. MORTON,

Attorney for E. R. Tarwater, Receiver,

Appellee.
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VARNEY, T. J. BROOKER, D. F. IN-

GRAM, JOHN TREIJUBOFF, R. R.

INGRAM, EFFIE STEPHENS, W. L.

VARNEY, ELVIN L. COOK, ELLA
HOPPER, S. C. SMITH, EL. SMITH,
E. M. OWENS, NELLIE M. STAEBLER,
ETHEL McFREDERICK, R. S. LUCAS,
HARRIETT BURNETT, M. L. RAN-
DOLPH, W. J. BURNETT, THOMAS J.

GEILER, MINNIE C. PECK, J. J.

MEYER, C. E. PECK, L. McDONALD,
CLARA MEYER, E. D. RYDER, M.

HARRIS, ELIZABETH DEWITT, JOHN
S. FULLER, ELENORA J. SOLOMON,
FRANK H. HILGEMAN, S. D. REED,
T. E. ALLYN, S. W. TRACHT, J. W.
STAUFER and H. F. SCHMIDT,

Plaintiffs,

against

SALT RIVER VALLEY WATER USER'S AS-

SOCIATION, a Corporation,

Defendant.

AMENDED PETITION IN EQUITY.

Comes now the above-named plaintiffs by John

W. Ray and T. E. Allyn, attorneys, and complain

of the defendant Salt River Valley Water Users'

Association, and for cause of action I hey say: [3]

Par. I.

That the plaintiffs are the owners of more than

twenty-five hundred acres of land within the irri-
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gation district embraced and covered by the de-

ndants' charter and are the owners of more than

twenty-five hundred shares of stock in the defendant

corporation.

That the defendant is a corporation duly organ-

ized under the laws of the territory of Arizona on

February 9th, 1903, and is still existing as such cor-

poration, with officers and agents doing business in

Maricopa County, State of Arizona. That the total

number of shareholders, or stockholders now owning

shares is approximately seven thousand and are

constantly changing by reason of the sales and

transfers of lands within the district. That the

total number of shares authorized to be issued by

the defendant is two hundred fifty thousand and

that approximately, if not entirely, that number

has been issued and is outstanding. That by reason

of the great number of shareholders it is imprac-

tical, if not impossible to make all of such parties

hereto and to obtain proper service of process on

all to the end that proper or any relief be obtained,

if all interested parties and stockholders be made

parties.

That the parties plaintiff all have a common in-

terest in and are affected alike by the matters herein

complained of and set forth, the only difference

being as to the injury to each and thai difference

depends on the number of shares held and owned.

Thai these plaintiffs constitute a minority of the

stockholders and the acts hereafter complained of

as done and threatened to be done is the action of

the majority as represented by the governing body
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of the corporation, called Board of Governors, and

the officers.

That the amount and value in controversy herein

and in dispute is more than five million dollars,

being the issue and sale of the obligation of the

defendant corporation in the sum and amount of

five million one hundred thousand dollars, plus in-

terest thereon that may accrue. That the amount

of that total that directly affects these plaintiffs, and

if issued and sold will be an apparent charge and

lien on their lands, of the amount in excess of fifty

thousand dollars, the liability of the plaintiffs as

shareholders being such proportion of the five mil-

lion one hundred thousand liability, as plaintiffs'

[4] shares bear to the whole number of shares.

That the liability of E. M. Owen, W. J. and Harriett

Burnett will exceed three thousand dollars each.

II.

Plaintiffs say that at the date and time of the

incorporation of the defendant under the laws of

the territory of Arizona it was provided that the

articles of incorporation must specify:

"The highest amount of indebtedness or lia-

bility, direct or contingent to which the cor-

poration is at any time to be subject, which

must in no case exceed two-thirds of the amount

of the capital stock."

That the articles of incorporation that was signed,

agreed to, acknowledged and filed in compliance

with that statute law by the defendant corporation



Salt River Valley Water Users Assn., Inc. 5

and its incorporators, contained the following pro-

vision :

"The corporate indebtedness shall not exceed

two-thirds of the amount of the capital stock."

"The capital stock of the association shall

be $3,750,000.00 and be divided into 250,000

shares of the par value of $15.00 per share.''

and that at the date of incorporation, to wit Febru-

ary 9th, 1903, the laws of the territory of Arizona

did not provide any method or way of amending

the articles of incorporation with respect to the

change in the amount of indebtedness of the cor-

poration, nor could the corporation at that time

have increased the limit of its liability beyond the

amount provided in its charter, as the limit so fixed

was the highest amount permitted by law. Plain-

tiffs say that at no date or time prior to the filing

of the articles of incorporation of the defendant,

nor at that time, that is, February, 1903, had the

territory of Arizona ever by any law or act reserved

any right to alter, amend or repeal the charters of

corporations organized under the laws of the terri-

tory, and that such right to alter, amend or repeal

a charter of a private corporation organized under

the laws of the territory did not exist, nor was sucli

right claimed to exist by any authority.

Plaintiffs say that by virtue of the law then exist-

ing at the date of the incorporation and by the

original articles of incorporation signed by the in-

corporators and assented to by subsequent stock

holders, it was agreed and [5] contracted be-
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tween themselves as stockholders and between them

and the corporation and between the state and the

corporation that the corporate indebtedness of the

defendant should never exceed two-thirds of its

capital stock, or a total of two million five hundred

thousand dollars of corporate indebtedness and that

that amount was the maximum limit of liability

that could ever be a charge against the property

of the corporation, or be a charge against the prop-

erty of the shareholders, or be assessed against the

lands or shares of the shareholders. That at no.

time has it ever been agreed to or consented to by

the shareholders, or by these plaintiffs that the

articles of incorporation should be altered, amended

or changed in respect to the limit of indebtedness

the incorporation may incur or assume or be liable

for direct or contingent.

III.

That subsequent to the adoption and riling the

original articles of incorporation of the defendant,

to wit on February 13th, 1923, the law of the State

of Arizona was amended and changed so as to pro-

vide that certain indebtedness of a corporation shall

not be considered in determining the highest amount

of indebtedness or liability that it may incur or be

liable for; provided such exempted indebtedness be

consented to by a vote of three-fourths of the stock

voting at an election, regular or called for that

purpose.

That by reason of such statute enacted February

13th, 1923, and the consent by three-fourths of those
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voting at a special election held on May 8th, 1928,

although such three-fourths majority of those voting

was less than a clear majority of all the outstanding

-i<»ck issued, the officers and Board of Governors

of the defendant claim that by reason of such legis-

lative enactment and the vote so cast, that the de-

fendant corporation has the right, power and au-

thority to file an amendment to the charter of the

corporation and then by reason of such pretended

amendment and the act of the state legislature of

February 13th, 1923, to create and incur an in-

debtedness and liability in excess of the charter

limit of two-thirds of the capital stock, or a total of

two million five hundred thousand dollars, notwith-

standing these plaintiffs and other shareholders

have objected and protested. [6]

That the officers of the defendant are threatening

1 1 1 issue and sell negotiable bonds of the corporation

in the sum and amount of five million one hundred

thousand dollars and to mortgage or pledge the

assets of the corporation for the payment thereof,

as well as to pledge the fund to be raised and col-

lected from an assessment against the lands and

shares of the stockholders, including these plaintiffs.

IV.

Plaintiffs say that the defendant is now indebted

in the following approximate amounts and such

amounts are evidenced by some sort of obligation

of the defendant as a direct and certain liability,

-•'cured by some sort of pledge of the property,

income, issues, profits and by assessments on the
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lands and shares of the shareholders, although plain-

tiffs do not admit, nor concede that such obligations

are valid, subsisting legal indebtedness, to wit:

Amount unpaid to the United States. .$6,568,796.58

Bond issue Mormon Flat project 1,800,000.00

Bond issue Horse Mesa project 4,400,000.00

Bond issue (said to be operation ex-

penses) 1,000,000.00

Floating current indebtedness 464,577.00

and besides these sums certain other obligations

for advancements by the Central Arizona Light and

Power Company, for which there is a pledge of the

revenue, the amount of such obligations plaintiffs do

not know.

That the total outstanding indebtedness greatly

exceeds the limit fixed by the articles of incorpora-

tion, being more than twelve million dollars in ex-

cess of the highest amount authorized to be incurred

by the charter or by the law as the same was in

February, 1903, when the defendant was incorpo-

rated.

That this excess of indebtedness has been created,

or much of it, under the authority of the act of the

legislature of February 13th, 1923, and without the

consent of the shareholders, save as expressed at

some election held under said act, where at no time

did a clear majority of all the shares vote for the

increase, and without the consent of these plaintiffs.

That the creation of such excess of the limit of

indebtedness over two [7] million five hundred

thousand dollars, so fixed by law and by the

articles of incorporation are in violation of and
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were made and incurred in violation of the contract

of the articles of incorporation, and were made

under the sanction and authority of the act of the

legislature of February 13th, 1923, of the State of

Arizona.

V.

Plaintiffs say that the Supreme Court of the

State of Arizona and the Superior Court of Mari-

copa County, by their decision and judgment have

declared and decided that the act of the state legis-

lature of February 13th, 1923, is valid and applies

to the defendant corporation and binds it and its

shareholders and that that act authorized the de-

fendant to incur an indebtedness in excess of two

million five hundred thousand dollars, but in the

said opinions and judgments the courts did not

decide nor determine nor adjudge as to whether

the said law of February 13th, 1923, was in violation

of the constitution of the United States.

VI.

Plaintiffs say that notwithstanding there is now
outstanding liabilities of the defendant greatly in

excess of the limit fixed by the articles of incor-

poration and the law at that time, by more than

t welve million dollars, the defendant corporation by

its officers and governing body, proposes to again

and further increase that indebtedness and liability

to the extent and amount of four million one hun-

dred thousand dollars more, by the issue and sale

of bonds to the amount of five million one hundred

thousand dollars, using one million of such issue to
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pay off or refund a like sum now outstanding, and

has advertised for and received bids for the sale of

such bonds to the amount of five million one hun-

dred thousand dollars and have agreed to accept a

certain bid therefor and such officers of the defend-

ant threaten to issue and deliver such bonds for that

amount as evidence of indebtedness, the same to be

in addition to the amount then outstanding, or

approximately a total liability of exceeding fifteen

million dollars. [8]

VII.

Plaintiffs say that at the date of the assumption

and creation of the indebtedness set out above to

the United States, and for the Mormon Flat project

and for the Horse Mesa project the defendant

corporation agreed and pledged that the said cor-

poration would levy and collect an assessment

on the lands and shares of the stockholders, in-

cluding these plaintiffs, sufficient in amount to

pay off and liquidate the principal sum thereof

together with interest that by the terms thereof

would accrue, and the defendant did agree to make,

and so far as it had power to do so, did make such

assessments a lien on the lands of these plaintiffs

in the irrigation district and now by the proposal

to issue and sell additional bonds to the amount of

five million one hundred thousand dollars the de-

fendant agrees to make and levy an additional

assessment on the lands and shares of the plaintiffs

sufficient, with a like levy on all the sharehoders,

to meet and pay off and satisfy this latter liability
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and obligation evidenced by the proposed bond issue

of five million one hundred thousand dollars.

Plaintiffs say that these assessments against their

lands so ordered and proposed to be made for the

payment of the excessive and illegal and unauthor-

ized liability created, incurred and to be incurred,

amounts to a charge against the lands of these plain-

tiffs of more than one hundred and fifty thousand

dollars, and is in violation of the contract contained

in the articles of incorporation, and that the same

is made on the asserted authority of the act of the

state legislature of Arizona enacted February 13th,

1923, and as construed by the courts of Arizona.

VIII.

Plaintiffs say that by Article XV of the articles

of incorporation of the defendant it is provided;

"The individual property of the shareholders shall

be exempt from liability for incorporate indebted-

ness of this association" and by section II of

Article 5 of the articles of incorporation it is pro-

vided ;

4 'No payments for the capital stock of this

association shall be required except in the

manner following;

Whenever it shall be announced or otherwise

made known by the Government or any of its

proper agencies, to the subscribers to the shares

of said [9] capital stock that rights may be

initiated to the use of water from any works

acquired or constructed by it for the storage

or development of water capable of being used
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on the lands of subscribers for said shares of

stock, or in the acquisition or construction of

which works the Government shall have aided

them the said subscribers shall, under the rules

and regulations prescribed by the Government

therefor, within a reasonable time, apply to

the proper agency for such rights at the rate

of one acre for each share of stock so subscribed

for, and upon proper proof to this association

that such rights have been allotted to the sub-

scriber and that he has complied with the Gov-

ernment rules and regulations up to that time,,

so as to entitle him to complete his ultimate

acquisition thereof, then such subscriber shall

be deemed to have paid on his subscription of

said stock the amount that he shall have then

paid to or for the use of the Government for

such right, and when all subsequent payments

required by the Government for such rights

shall have been paid by him, or by any one

for him, then such stock shall be deemed and

held to have been fully paid for."

By section 4 of Article XIII, as amended August

21, 1917 it is provided;

" Assessments for funds with which to pay

the United States Government for the cost of

the construction and acquisition of the works

commonly known as the Salt River project shall

be made against the owners of stock, as the

same may be needed therefor. Such assess

ments shall each be equal against each share
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of said stock and the land to which it is appur-

tenant."

Plaintiffs say that other than as above set out

there is no authority or power in the defendant or

its officers or directors or managers to assess or to

levy an assessment on the lands or shares of the

stockholders, other than for the annual service as-

sessment for water. That there is no power given

nor reserved in the defendant or its officers or man-

agement to levy or assess the individual lands of

any shareholder to pay any indebtedness of the cor-

poration, save for the sole purpose of paying the

debt due the United States Government on the

original construction costs, and that if the power

be held to exist in the defendant to create a corpo-

rate indebtedness in excess of two million five hun-

dred thousand dollars, which these plaintiffs deny

does exist, that even in that event the defendant

has no power or right or authority to levy an as-

sessment against the shares or the lands of the

shareholder and pledge such assessment as security

for any such corporate indebtedness, or at all.

Plaintiffs say that the Supreme Court of the

State of Arizona has held and decided that assess-

ments that are authorized and dulv made under

the by-laws and the articles of incorporation are a

first and prior lien on the lands of the shareholder,

superior in lien as against all other liens except for

taxes (Greene & Griffin Real Estate, etc., vs. Salt

River Valley, etc., 25 Ariz. 354) and such assess-

ments as are duly and regularly made under an-
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thority may be sued on and [10] payment thereof

enforced by an ordinary action at law with a per-

sonal judgment and execution thereon against the

property of the shareholder and thus by such proc-

ess the individual private property of the share-

holder, other than his lands benefited by water,

or his stock in the association, may be taken for

the incorporate indebtedness of the association,

directly contrary to the provision of the articles

of incorporation XV, set out above, and in violation

of the contract of incorporation, as herein set out.

IX.

Plaintiffs say that by the enactment of the act

of February 13th, 1923, if the said act be held to

apply to this corporation and its shareholders, and

the Superior Court and the Supreme Court of the

state have both so held and have so adjudged that

said act does apply to this corporation, the State

of Arizona has enacted and passed a law that im-

pairs the obligation of the contract that is contained

in the articles of incorporation in this, that it has

authorized the corporation, over the objection of

its shareholders or a portion of them, to create a

corporate indebtedness in excess of the amount of

two-thirds of its capital stock, in this instance in

excess of two million five hundred thousand dollars,

and to secure such indebtedness to place a charge

and lien on the individual private property of the

shareholder, with authority to enforce the payment

of same by summary sale, or by suit in foreclosure

or by action at law with execution against the prop-
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erty of the shareholder, and this in addition to a

pledge or mortgage of the assets and income of the

corporation.

That said legislative ad of the State of Arizona,

being chapter 4 of the Session Laws of 1923 (Houso

Bill No. 1) is, so far as it may be construed to ap-

ply to the defendant and its articles of incorporation

and charter theretofore granted by the stale and

then existing, void and of no effect, and is in con-

travention of and in violation of the Constitution

of the United States and particularly section 10 of

article one thereof, and that the assessments made

and agreed to be made on the lands and shares of

the plaintiffs and other shareholders (which assess-

ments if valid, constitute a lien on their lands su-

perior to any voluntary lien placed thereon by the

owner) is a taking of the [11] property of these

plaintiffs without due, or any process of law in

violation of the rights of these plaintiffs as guar-

anteed and protected by the Constitution of the

United States and particularly the fourteenth

amendment thereto and the plaintiffs now and here

specially plead and rely on the protection of the

Constitution of the United States in the two sec-

tions mentioned, that is, section ten of article one

and the fourteenth amendment thereto, as a cause

for asking and seeking redress and protection in

the District Court of the United States.

X.

Plaintiffs say they have do adequate remedy at

law and they ask that they may all join in this
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action to prevent a multiplicity of suits and that

they may sue in the right of the corporation to

prevent the creation of the increased and unau-

thorized indebtedness threatened by the officers

and governing body, as well as in their own right

to prevent the placing against their lands and

private property this assessment and apparent lien

thereon to secure the debt of the corporation, so,

as they allege illegally created.

WHEREFORE, the premises considered the

plaintiffs pray that a subpoena issue out of this

court against the defendant and that it be required

to appear and plead and answer hereto, an answer

under oath being expressly waived, and that on

hearing an injunction be granted restraining and en-

joining the defendant, its officers, agents, managers,

directors or governors, from creating, or assuming

any further indebtedness beyond the limit of a total

of two million five hundred thousand dollars, or

issuing its obligations further to any amount be-

yond such limit, or selling same for any purpose

that will increase the outstanding indebtedness of

the corporation to a sum or amount in excess of

two million five hundred thousand dollars, and,

if, that amount has already been reached then to

create no further debts or obligations; that the de-

fendant be enjoined from making any assessments

on the lands or the shares of the shareholders in-

cluding these plaintiffs to pay any debt or obliga-

tion outstanding or that have been incurred or

proposed to be incurred in excess of the sum of

two million five hundred thousand dollars as a total,



Salt River Valley Wafer Users Assn., Inc. 17

except such as may be necessary to pay off and

liquidate the obligation assumed [12] for the

original costs of construction to the United States

Government when the property was taken over by

the defendant and that all liabilities of the defend-

ant in excess of the total of two million five hun-

dred thousand dollars, except the amount due the

United States Government, be declared void and

of no force and effect and are not a legal liability

or a charge against the lands or shares of the share-

holders including these plaintiffs, and they pray

for all general and special relief in the premises

either at law or in equity to which they may be

entitled, and for their costs herein expended.

JOHN W. RAY,
T. E. ALLYN,

Attorneys for Plaintiffs.

[Endorsed] : Received a copy of the within

amended petition this October 5th, 1928.

KIBBEY, BENNETT, GUST, SMITH &

LYMAN,
Attorneys for Defendant.

Filed Oct. 5, 1928. [13]

[Title of Court and Cause.]

ANSWER TO AMENDED PETITION IN

EQUITY. [14]

Comes now the Salt River Valley Water Users'

Association, the defendant in the above-entitled
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cause, and answers the amended petition in equity

filed herein by the above-named plaintiffs, as fol-

lows, to wit:

I.

The defendant admits the allegations contained

in paragraph numbered 1 of plaintiffs' amended

petition in equity, excepting the allegation that

five million one hundred thousand ($5,100,000.00)

dollars of bonds are proposed to be issued in re-

spect to which allegation defendant states that

bonds aggregating a total of four million one hun-

dred thousand ($4,100,000) dollars have been issued

since the filing of the original petition in equity

in this cause, and no further bonds are proposed

to be issued.

II.

Answering paragraph numbered II of plaintiffs'

amended petition in equity, defendant admits that

at the date of the incorporation of the defendant,

the laws of the territory of Arizona did contain the

provision that the articles of incorporation must

specify. [15]

"The highest amount of indebtedness or lia-

bility direct or contingent to which the corpo-

ration is at any time to be subject which must

in no case exceed two-thirds of the amount

of the capital stock."

and admits that the articles of incorporation of

the defendant which were signed, agreed to and

acknowledged and tiled in compliance with the law
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of the then territory of Arizona, contained the fol-

lowing provision:

" The corporate indebtedness shall not ex-

ceed two-thirds of the amount of the capital

stock,"

and admits that the said articles of incorporation

of the defendant contained the provision,

"The capital stock of the Association shall

be Three Million Seven Hundred Fifty Thou-

sand ($3,750,000.00) Dollars, and be divided

into Two Hundred Fifty Thousand (250,000)

shares of the par value of Fifteen ($15.00)

Dollars per share,"

and admits that at the date of the incorporation of

the defendant, to wit, February 9th, 1903, the laws

of the territory of Arizona did not make any pro-

vision for amending articles of incorporation with

respect to changing the amount of indebtedness

of the corporation, and admits that at the time of

the incorporation of the defendant, the defendant

could not have increased the limit of its liability

beyond the amount provided in its charter as the

limit so fixed was the highest amount at that time

permitted by law. Defendant admits that on the

date of the incorporation of the defendant, to wit,

February 9th, 1903, the territory of Arizona had
not by any law or act reserved any right to alter,

amend or repeal the charters of private corporations

organized under the laws of the territory. De-
fendant denies the allegation thai the righl to alter
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amend or repeal a charter of a private corporation

organized under the laws of the territory did not

exist at the time of the incorporation of the defend-

ant, and alleges that [16] such right did exist

to a certain extent under the constitution and laws

of the United States of America. Defendant denies

that any contract among the stockholders of the

defendant and between the stockholders of the de-

fendant and the corporation w7as entered into or

created by the articles of incorporation of the

defendant, limiting the amount of indebtedness that

the corporation might incur, and denies that by

said articles of incorporation there was any con-

tract created among the shareholders of the defend-

ant or between the shareholders of the defendant

and the corporation limiting the maximum liability

of the defendant corporation to $2,500,000.00, or

any other sum. Defendant alleges that the provi-

sion in the statutes of the territory of Arizona

limiting the indebtedness of corporations organized

under the laws of the territory of Arizona at the

time the defendant corporation was organized,

operated only to restrict corporations from incur-

ring any indebtedness above said amount as against

the will of the territory of Arizona, and that the

provision in the articles of incorporation of the de-

fendant limiting its indebtedness was inserted only

to comply with the aforesaid statute of the territory

and had no other or further effect than to limit

said indebtedness as against the will of the territory

of Arizona.
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Defendant denies the allegation that the plaintiffs

have at no time agreed to or consented to an amend-

ment of the articles of incorporation of the defend-

ant, and alleges that said articles of incorporation

have been amended at several different times in

several different respects by the shareholders of said

corporation, and that the plaintiffs or the persons

who at the time owned the stock now held by plain-

tiff either voted in favor of such amendments or ac-

quiesced in the same. [17]

III.

Defendant admits the allegations contained in

paragraph numbered III of plaintiffs' amended pe-

tition in equity, excepting the allegation that the

officers of the defendant are threatening to issue

and sell negotiable bonds of the corporation in the

sum and amount of five million one hundred thou-

sand ($5,100,000.00) dollars, in respect to which

allegation defendant states that negotiable bonds

aggregating a total of four million one hundred

thousand ($4,100,000.00) dollars have been issued

since the filing of the original petition in equity

in this cause, and that no more of such bonds are

now proposed to be issued.

IV.

Defendant admits the existence at the time of

the filing of the original petition in equity in this

• ause of substantially the amount of indebtedness

of the defendant set forth in paragraph numbered

IV of plaintiffs' amended petition in equity. De-
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fendant admits that said indebtedness at the time

of the filing* of said original petition in equity ex-

ceeded twelve million ($12,000,000.00) dollars. De-

fendant denies that said indebtedness was or now

is in excess of the highest amount authorized to be

incurred by its charter. Defendant denies that

said indebtedness was created under the act of the

legislature of February 13th, 1923, and alleges that

said indebtedness was created by virtue of and in

compliance with the constitution and laws of the

State of Arizona, and the articles of incorporation

and by-laws of the defendant as they existed at the

time of the incurring of said indebtedness. Defend-

ant denies that said indebtedness was incurred

without the consent of the shareholders, and alleges

that the amount of indebtedness of the United

States, being originally the sum of approximately

eleven million ($11,000,000.00) dollars [18] was

incurred by the defendant with the consent of each

and every shareholder of the Association at the

time of the incurring of said indebtedness, and al-

leges that the remainder of said indebtedness, ex-

cept the bond issue of one million ($1,000,000.00)

dollars for operating expenses and the floating cur-

rent indebtedness of four hundred sixty-four thou-

sand five hundred seventy-seven and 05/100 ($464,-

577.05) dollars, existing at the time of the filing

of the original petition in equity in this cause, was

incurred with the consent of all the shareholders

of the defendant, each of said shareholders either

voting in favor thereof, or acquiescing in the same,
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and all of said indebtedness, except the two items

last mentioned, was approved at an election of the

shareholders of the defendant, at which more than

a majority of the stock of the defendant was voted,

and at which far more than three-fourths of the

votes cast were in favor of the incurring of such

indebtedness. Defendant denies that any of the

indebtedness of the defendant was incurred in viola-

tion of any contract created by the articles of in-

corporation of the defendant, or by virtue of any

authority of the act of the legislature of the State

of Arizona, adopted February 13th, 1923. Defend-

ant alleges that said act of the legislature of the

State of Arizona, adopted February 13th, 1923,

merely removed a restriction that the former ter-

ritory of Arizona had placed upon the indebtedness

of corporations.

V.

Answering paragraph numbered V of plaintiffs'

amended petition in equity, defendant admits that

the Supreme Court of the State of Arizona and

the Superior Court of Maricopa County, Arizona,

by their decision and judgment, have declared and

decided that the act of the state legislature of Ari-

zona of February 13th, 1923, is valid and applies

to the defendant [19] corporation, and binds it

and its shareholders. Defendant denies that said

courts did not decide nor determine nor adjudge

as to whether the ad of February L3th, 1923, was in

violation of the constitution ol' the United States.

Defendant alleges that said courts did in fact de-
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termine and decide that the act of February 13th,

1923, was not in violation of the Constitution of

the United States.

VI.

Defendant denies the allegations contained in

paragraph numbered VI of plaintiffs' amended pe-

tition in equity, and in respect to said allegations

says: That defendant is not now and never has

been indebted in excess of the amount permitted

to it by law and by its articles of incorporation;

that since the filing of the original petition in equity

in this cause, it has issued its bonds aggregating

the sum of four million one hundred thousand

($4,100,000.00) dollars, and that it is not proposing

to issue any further bonds at the present time.

VII.

Answering paragraph numbered VII of plain-

tiffs' amended petition in equity, defendant admits

the levy of the assessments on the lands and shares

of its shareholders mentioned in said paragraph,

but denies that the assessments levied against the

lands of defendant's shareholders are illegal, and

denies that the levy of said assessments violates any

contract created by the adoption of the articles of

incorporation of defendant, and denies that said

assessments are made on the authority of the act

of the state legislature of Arizona, enacted Febru-

ary 13th, 1923, or the construction placed thereon by

the courts of the State of Arizona, and denies that

the total assessments levied or agreed to be levied
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by the defendant upon the lands and shares of the

shareholders represenl a charge for any sum greater

than approximately fifteen thousand ($15,000.00)

[20] dollars. Defendant alleges that said assess-

ments are made by authority of the laws of the State

of Arizona, and the articles of incorporation and

by-laws of the defendant which have been expressly

assented to in writing by each of the plaintiffs or

by persons through whom they have obtained their

shares of stock in the defendant corporation. De-

fendant further states that since the filing of the

original petition in equity in this cause, defendant

has issued, sold and delivered its bonds aggregating

a total of four million one hundred thousand

($4,100,000.00) dollars, and that it is not now pro-

posing to issue any further bonds.

VIII.

Answering paragraph numbered VIII of plain-

tiffs' amended petition in equity, defendant admits

that the articles of incorporation of the defendant

contain the following provision:

"The individual property of the shareholders

shall be exempt from liability for incorporate

indebtedness of tin's Association/'

And admits that Section 11 of Article V of the

articles of incorporation of the defendant contains

the following provision

:

"Section 11. No payment for the capital

stock of this Association shall he required ex-

cepl in the manner following:
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Whenever it shall be announced or otherwise

made known by the Government or any of its

proper agencies, to the subscribers to the shares

of said capital stock that rights may be ini-

tiated to the use of water from any wrorks ac-

quired or constructed by it for the storage or

development of water capable of being used on

the lands of the subscribers for said shares of

stock, or in the acquisition or construction of

wThich works the Government shall have aided,

then the said subscribers shall, under the rules

and regulations prescribed by the Government

therefor, within a reasonable time, apply to the

proper agency for such rights at the rate of

one acre for each share of stock so subscribed

for, and upon proper proof to this Association

that such rights have been alloted to the sub-

scriber and that he has complied with the Gov-

ernment rules and regulations up to that time,

so as to entitle him to complete his ultimate ac-

quisition thereof, then such subscriber shall

be deemed to have paid [21] on his subscrip-

tion of said stock the amount that he shall have

then paid to or for the use of the Government

for such right, and when all subsequent pay-

ments required by the Government for such

rights shall have been paid by him, or by any-

one for him, then such stock shall be deemed

and held to have been fully paid up."

And admits that Section 4 of Article XIII of

defendant's articles of incorporation, as amended

August 21st, 1917, contains the provision set forth
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in plaintiffs' amended petition in equity, which

reads as follows:

"Section 4. Assessments for funds with

which to pay the United Stale- Governmenl for

the cost of the construction and acquisition of

the works commonly known as the Salt River

Project shall he made against the owners of

stock, as the same may be needed therefor.

Such assessments shall each be equal against

each share of said stock and the land to which

it is appurtenant."

Defendant denies that there is no authority or

power in the defendant or its officers or directors

or managers, to assess or to levy an assessment on

the lands or the shares of its stockholders other

than the authority set forth in the above provisions

of the articles of incorporation, and other than for

annual service assessment for water. Defendant

denies that there is no power given or reserved to

the defendant nor its officers or management to levy

or assess the individual lands of any shareholder

to pay any indebtedness of the corporation, save

for the sole purpose of paying the debt due to the

United States Government on the original construc-

tion costs. Defendant denies the further allegation

in said Paragraph VIII of plaintiffs' amended peti-

tion in equity that "defendant lias no power or

right or authority to levy an assessment against

the shares or the lands of the shareholders and

pledge such assessmenl or security for any such

corporate indebtedness, or at all." Defendant ad-

mit.- thai the Supreme Court of the State of Ari-
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zona has held and decided that assessments that are

authorized and duly made under the by-laws and

[22] articles of incorporation are a first and prior

lien on the lands of the shareholders, superior in

lien as against all other liens except for taxes.

Defendant alleges that the power and authority

of the defendant to levy assessments against the

lands and shares of its shareholders are set forth

in Article XIII of its articles of incorporation as

amended August 21st, 1917, and as further amended

April 3, 1923, which article as so amended reads

as follows:

"ARTICLE XIII.

(As amended August 21, 1917.)

Section 1. Revenues necessary for the accom-

plishment of the purposes of this Association shall

be derived:

First: From income arising from the sale, lease,

or otherwise furnishing electric or other powrer or

power privileges and from the delivery of water

for irrigation;

Second: From assessments, so far as they may

be from time to time necessary, of the cost of con-

struction, improvement, enlargement, betterment,

repairs, operation and maintenance of the irrigation

and other works of the Association, or of those

under its management, operation and maintenance.

Section 3. The Council shall have the power 1<>

make and enforce necessary by-laws for the making,

levying and collecting and enforcement of assess-

ments and charges for service.
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Sect ion 3. The Board of Governors shall, at its

regular meeting in May of each year, or at such

other time annually as may be fixed by by-laws,

estimate the probable cost of the operation, main-

tenance, repair, enlargement and betterment of the

works of the Association and those under its man-

agement, care and operation, for the year beginning

on the first day of the next ensuing October, in-

cluding therein any deficit otherwise unprovided

for, and the amount probably necessary to pay the

Government the annual installment of the construc-

tion cost of the Salt River project, assumed by the

Association. It shall also at the same time estimate

the probable net income of the Association from all

sources, other than that which may be derived from

the service of water to its shareholders, if any.

From such estimated cost there shall be deducted

the estimated net income, and upon this difference

shall be computed the charge to be made to share-

holders for the service of irrigating water for the

year beginning on the first day of October next en-

suing. [23]

Such charge shall be based upon the service of

each acre foot as the unit of measurement. A mini-

mum charge shall be made against every acre to

which stock is appurtenant of a charge, - Tor the

use of, two acre feet, whether used or uol by the

owner.

The Board may graduate the charge to be made

per acre foot of water delivered, increasing the

charge per acre fool with the use of each acre fool

in exec-.- of two acre i'eet \\<e(\ by the owner.
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The price to be charged per acre foot of water

to be served, shall be fixed as nearly as that can

be practically done so that the aggregate receipts

from that source shall equal, with other amounts

applicable thereto, the cost of operation, mainte-

nance and repair for the year for which such charge

is fixed.

Charges for service of water shall be paid in ad-

vance of its deliverv.

No water shall be delivered in any year beyond

the year in which the contract was made for water.

As funds will be necessary for the operation and

maintenance of the irrigation works, and to pay the

first installment of the cost of construction, upon

the taking over by the Association of the project,

before the regular annual assessment as above pro-

vided can be made, the Board of Governors are

directed, as soon as convenient after the execution

of the contract with the Government relative to the

taking over of, care, operation and maintenance of

the project, make the necessary assessment of the

funds so needed in the manner now prescribed by

the by-laws, so far as they are applicable, but with-

out the preliminary notices therein prescribed.

The by-laws of the Association relating to assess-

ments, so far as they are applicable and not incon-

sistent with these articles, shall be and remain in

force until otherwise provided by the Council.

Section 4. Assessments for funds with which to

pay the United States Government for the cost of

the construction and acquisition of the works com-

monly known as the Salt River Project shall be
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made against the owners of stock, as the same may
be needed therefor. Such assessments shall each

be equal against each share of said stock and the

land to which it is appurtenant.

Section 5. Assessments for expenditures for pur-

poses that are of benefit to a part only of the share-

holders may be specially assessed in proportion to

such benefits against such shareholders, but no ex-

penditure to be provided for, or covered by, such

special assessment shall be made, or obligation to

expend the same incurred, except upon the petition

of the holders of two-thirds of the shares [2 1-]

to be so specially benefited thereby.

Section 6. Assessments shall become, from time

to time as they are made and levied, and, until they

are paid or otherwise discharged, shall be and

remain a lien on the lands of the shareholders

against which they are levied, and upon the shares

of stock appurtenant to said lands, and all rights

and interests represented by such shares. The

manner of fixing the lien and enforcing the same

shall be prescribed in the by-laws. In addition to

any such provision, the Association may enforce

the payment of assessments by suit therefor in a

court of competent jurisdiction.

Section 7. Assessments and charges may be so

made as to maintain in each year a fund in the

treasury, not to exceed One Hundred Thousand

Dollars ($100,000.00) with which to meet the cost

of unexpected damage or injury by floor or other-

wise to the project.
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Section 8. Except for the ordinary operation,

maintenance and repair, no work shall be under-

taken, purchase made or indebtedness incurred or

be authorized during any one year whereof the cost

or amount thereof shall exceed One Hundred Thou-

sand Dollars ($100,000.00), until it shall have first

been ratified by at least a majority of the votes cast

at an annual election or at an election to be called

for that purpose. Special elections may be called

and held for such purpose under such by-laws as

the Council may prescribe, not inconsistent with

these Articles.

Section 9. The Board of Governors shall each

year fix the charge to be paid for the delivery of

water to the lands, the owners of which are not

shareholders of the Association.

In addition to the charges fixed for the delivery

of water to shareholders who are served with gravity

water only, the Board of Governors shall each year

fix an additional charge to meet the additional cost

of service of other than gravity water, provided

that no lift charge shall hereafter be required from

lands under the Highline Canal as now constructed.

(As amended April 5, 1925.)"

Defendant alleges that under said Article XIII

of its articles of incorporation as above set forth,

defendant has full power and authority to levy

assessments against the lands and shares of stock of

its shareholders to provide moneys for the payment

of any indebtedness legally incurred by the defend-

ant. [25]
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IX.

Defendant denies each and every allegation con-

tained in paragraph numbered IX of plaintiffs'

amended petition in equity.

X.

Further answering plaintiffs' amended petition in

equity, defendant alleges that the original articles

of incorporation of the defendant, which were

adopted February 9, 1903, contained the following

article authorizing amendments to be made to said

articles, to wit:

"ARTICLE XVIII.

These articles of incorporation can only be

amended by the shareholders at a regular an-

nual election, or at a special election called for

that purpose. No proposed amendment shall

be submitted to the shareholders until it shall

have first received the approval of two-thirds

of the members of the council at a regular or

duly called session thereof, nor shall any such

proposed amendment be so submitted until it

shall have been published in full at least once

in each week for four consecutive weeks in at

least three newspapers published and of gen-

eral circulation within the territory described

in Article IV of these articles, the last of which

such publication shall be not less than ten nor

more than twenty days before such election."

The articles of incorporation of the defendant,

including Article X V I 1 1 above se1 forth, were

expressly assented to and agreed to in writing by
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each of the shareholders of the defendant, includ-

ing each of the plaintiffs, or the original subscrib-

ers for the stock which each of the plaintiffs now

holds. That said Article XVIII as above set forth

has never been changed, and at all times since the

adoption of the original articles of incorporation,

on February 9, 1903, up to the present time, has

remained in full force and effect, and now is in full

force and effect, and that in compliance with said

article, various amendments to said articles of in-

corporation have been made by the shareholders of

the defendant, [26] including a number of

amendments increasing the authorized amount of

indebtedness of the defendant, and all of the share-

holders of the defendant have acquiesced in and

received the benefit of such amendments, including

the plaintiffs or those persons who were owners

of the stock now held by plaintiffs at the time said

amendments were adopted.

That on May 8th, 1928, there was submitted to

the shareholders of the defendant, in compliance

with every requirement of Article XVIII of the

articles of incorporation above set forth, the follow-

ing amendment to the articles of incorporation of

the defendant, to wit:

"ARTICLE XVI.

The corporate indebtedness shall not exceed

the maximum amount that now is or hereafter

may be provided by law, provided that the cor-

porate indebtedness, exclusive 1 of indebtedness

to the United States of America for construction
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charges and refunding of such Lndebtedn*

and the indebtedness of $1,800,000.00 created

for the purpose of constructing the improve-

ments and undertaking designated as Mormon
Flat Development No. 1, and the indebtedness

of $4,400,000.00 direct or contingent, created

for the purpose of constructing the improve-

ment and undertaking designated as Horse

Mesa Development No. 1, and the indebtedness

of $4,100,000.00 created for the purpose of con-

structing the improvement and undertaking

designated as Stewart Mountain Development,

shall not exceed two-thirds of the amount of

the capital stock."

That at the election at which said amendment

was submitted, more than a majority of the shares

of stock of the defendant were voted by the holder-

thereof, and more than three-fourths of the votes

cast were in favor of said amendment, and that a1

the same election there was likewise submitted to

and approved by the shareholders of the defendant

a proposition authorizing the incurring of $4,100,-

000.00 of the indebtedness which plaintiffs sought

to enjoin by the original petition in equity herein,

and that the remaining $1,000,000.00 of proposed

indebtedness which plaintiff sought [27] to en-

join by the original petition in equity herein lias

not been incurred and is not now proposed to be

incurred.

XI.

Further answering plaint iflV amended petition
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in equity, defendant alleges that the original ar-

ticles of incorporation of the defendant as filed

February 9, 1903, contained the following article,

to wit:

"ARTICLE XIX.
The Association may accept and avail itself

of or subject itself to the provisions of any law

or laws enacted or that may be enacted by Con-

gress, or the Legislative Assembly of the Terri-

tory or State, when it becomes a state, of Ari-

zona, relative to corporations which may be

applicable to corporations organized for like

purposes as this Association. Such acceptance

or subjection shall be valid when ratified by at

least two-thirds of the votes cast at an annual

election, or at any special election called for the

ratification thereof."

That said Article XIX of the original articles

of incorporation above set forth has remained in

said articles of incorporation at all times since the

original adoption thereof, and now is a part of

said articles of incorporation. That the original

articles of incorporation of the defendant, as filed

February 9, 1903, also contained the following pro-

vision :

"ARTICLE XVII.

This corporation shall endure for the term

of twenty-five years."

After the adoption of the original articles of in-

corporation of the defendant, to wit, on the 14th

day of February, 1912, the territory of Arizona
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became a state, and that a pan of the Constitution

of said State of Arizona which was adopted by the

people of said state and became effective on said

14th day of February. 1912, is the following article:

"ARTICLE XIV.
Section 2. Corporations may be formed

under [28] general laws, bill shall not be

created by special acts. Laws relating to cor-

porations may be altered, amended or repealed

at any time, and all corporations doing business

in this state may as to such business be regu-

lated, limited and restrained by law.
,:

That on the 4th day of January, 1923, at an elec-

tion at which more than a majority of all the stock

of the defendant was voted there was approved by a

vote of more than 14 to 1, an amendment to Article

XVII of the articles of incorporation of the de-

fendant extending the term of the corporate exist-

ence of the defendant to twenty-five years from the

date that said amendment should be filed in the

office of the Corporation Commission of the State

of Arizona, and said amendment was filed in the

otfice of the Corporation Commission of the State

of Arizona on February 13th, 1923, so thai by said

amendment the corporate term of said corporation,

which otherwise would have expired on February

9th, 1928, was extended to February 13, 1948, and

said corporation now continues to exist only by

virtue of said amendment, and thai by reason of

the extension of said corporate term by the adop-

tion of said amendment by more than two-thirds
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vote of the shareholders of the defendant, the de-

fendant under the provisions of Article XIX of the

articles of incorporation above set forth subjected

itself to the provisions of the Constitution of Ari-

zona, reserving to the state the right to alter, amend

or repeal its articles of incorporation.

That at said election of January 4, 1923, there was

also submitted a proposition for increasing the in-

debtedness of the defendant corporation in the sum

of $1,800,000.00, for the purpose of constructing a

dam and certain power works to be known as the

Mormon Flat Development Xo. 1, and an amend-

ment to Article XVI of the articles of incorporation

authorizing the increase of the indebtedness of said

corporation, [29] as follows:

"ARTICLE XVI.

The corporate indebtedness shall not exceed

the maximum amount that now is or hereafter

may be provided by law. Provided, that the

corporate indebtedness, exclusive of the amount

due the United States of America for construc-

tion charges, and money borrowed to meet de-

linquencies in the payment of such construction

charges, shall not exceed two-thirds of the

amount of the capital stock.'

'

That said amendment was submitted to the share-

holder.- of the defendant in compliance with eveiy

requirement of the articles of incorporation of the

defendant relating to amendments to said articles.

That there was voted on said proposition at said

election more than a majority of all the stock of the
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defendant corporation, and thai said proposition

was carried by more than a majority of 1 1 to 1 of

the votes cast. Thai the aforesaid proposition and

amendment were submitted to and approved by the

shareholders of the defendant in anticipation of an

act of the legislature of the State of Arizona to au-

thorize the increasing of indebtedness of corpora-

tions to the extent authorized in said amendment,

and that the legislature of the State of Arizona, on

the 13th day of February, 1923, did adopt an act

amending the law relating to the indebtedness to be

incurred by the corporation, which reads as follows:

The articles of incorporation must state:

That highest amount of indebtedness or lia-

bility, direct or contingent, to which the corpora-

tion is at any time to subject itself, which must

in no case exceed two-thirds of the amount of the

capital stock, and in case of corporations hav-

ing no par value stock, the amount shall be

computed by rules and regulations of the Cor-

poration Commission. Such limitation, how-

ever, shall not apply to indebtedness incurred

under the terms of the War Finance Corpora-

tion Act. Provided, indebtedness heretofore,

or hereafter authorized by not less than three-

fourths of the votes cast in accordance with the

provisions of the articles of incorporation and

by-laws at any regular or special meeting or

[oO] election of the stockholders of any cor-

poration, and approved by the Corporation

Commission of the State of Arizona, shall not
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be subject to the limitations herein prescribed,

and shall not be considered a part of the in-

debtedness so limited."

That said act of the legislature of the State of

Arizona is the act which plaintiffs complain is in

violation of the Constitution of the United States,

That after the adoption of said act of the legisla-

ture the indebtedness of $1,800,000.00 referred to in

the above amendment to the articles of incorpora-

tion was incurred and the defendant, with the ac-

quiescence of all of its shareholders, received the

full benefit thereof.

That thereafter, to wit, on the 29th day of July,

1924, the defendant, in compliance with its articles

of incorporation and by-laws, and particularly in

compliance with Article XVIII of the articles of

incorporation above set forth, further amended said

Article XVI of its articles of incorporation so as

to read as follows

:

"The corporate indebtedness shall not exceed

the maximum amount that now is or hereafter

may be provided by law. Provided, that the

corporate indebtedness, exclusive of the amount

due to the United States of America for con-

struction charges, and the indebtedness of

$1,800,000.00 created for the purpose of con-

structing the improvement and undertaking

designated as Mormon Flat Development No. 1,

the indebtedness of $4,400,000.00 direct or con-

tingent, created for the purpose of constructing

the improvement and undertaking designated

as Borse Mesa Development No. 1, shall not ex-
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ceed two-thirds of the amount of the capital

stock."

That at the election at which said amendment was

submitted to the shareholders of the defendant,

there was also submitted a proposition for incurring

an indebtedness of $4,400,000.00 for the purpose of

constructing an improvement known as Horse Mesa

Development No. 1, and that at said election more

than a majority of the stock of defendant was voted

on said amendment and on said proposition to incur

indebtedness, [31] and that said amendment and

said each proposition carried by a vote of approxi-

mately 18 to 1, and that by reason of said vote of

the shareholders of defendant, said indebtedness of

$4,400,000.00 was created and the corporation re-

ceived the full benefit thereof.

That thereafter, to wit, on the 8th day of May.

1928, there wras submitted to the shareholders of the

Association a further proposition to further amend

Article XVI of the articles of incorporation of the

defendant so as to read as follows

:

"The corporate indebtedness shall not exceed

the maximum amount that now is or hereafter

may be provided by law. Provided, that the

corporate indebtedness, exclusive of the amounl

due the United States of America for construc-

tion charges, and refunding of such indebtedness,

and the indebtedness of $1,800,000.00 created

for the purpose of constructing the Lmprovemenl

and undertaking designated as Mormon Flat

Development No. 1, and the indebtedness of

$4,400,000.00 direct or contingent, created for
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the purpose of constructing the improvement

and undertaking designated as Horse Mesa De-

velopment No. 1, and the indebtedness of $4,-

100,000.00 created for the purpose of con-

structing the improvement and undertaking

designated as Stewart Mountain Development,

shall not exceed two-thirds of the amount of

the capital stock."

That said amendment was submitted to the share-

holders of the Association in compliance with all

the requirements of the articles of incorporation

and by-laws of the Association, and that at the elec-

tion at which the said amendment was submitted to

the shareholders of defendant there was likewise

submitted to the shareholders of defendant a propo-

sition to incur an additional indebtedness of $4,-

100,000.00 for the purpose of constructing the im-

provement known as Stewart Mountain Develop-

ment, and that more than a majority of the stock

of the defendant was voted on said amendment

and said proposition, and that said amendment and

said proposition each carried by a vote of more than

5 to 1. [32]

That by reason of the foregoing amendments to

the articles of incorporation of the defendant, the

defendant has availed itself of and subjected itself

to the law of the State of Arizona adopted Febru-

ary 13, 1923, of which plaintiffs complain in their

petition in equity, and that by said amendments

to the articles of incorporation approved by more

than two-thirds of the votes cast at the elections of

the defendant in accordance with Article XIX of
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the original articles of incorporation of the defend-

ant, each of the shareholders of the defendant has

become bound by said election of the defendant to

avail itself of and subject itself to said law.

XII.

Defendant further alleges that at the time the

original petition in equity was filed in this cause,

defendant proposed to issue its negotiable bonds in

the sum of four million one hundred thousand

($4,100,000.00) dollars, which had been duly au-

thorized by its shareholders at the election held on

May 8th, 1928, and proposed to issue further bonds

in the sum of one million ($1,000,000.00) dollars, for

the purpose of refunding the bond issue of one mil-

lion ($1,000,000.00) dollars mentioned in paragraph

numbered IV of plaintiffs' amended petition in

equity. That plaintiffs made application for a

temporary injunction to restrain the issuance of all

of the foregoing bonds. That said application for

temporary injunction was denied by the Court.

That thereafter, and before the filing of the

amended petition equity in this cause, the defend-

ant issued, sold and delivered that portion of the

bonds proposed to be issued as aforesaid authorized

by its shareholders at the election of May 8, 1928,

and received the full consideration for said bonds,

an<l has used a portion of the proceeds from the sale

thereof as authorized by said shareholders at said

election, in the payment of a portion [33] of its

indebtedness to the United Stales for construction

charges, and is now engaged in the work of con-
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structing the Stewart Mountain Dam and other

works for which a portion of said bond issue was

authorized. That said bonds were negotiable in

form, and have been sold to various persons in

various portions of the United States, the names

and whereabouts of which persons are for the most

part unknown to the defendant. That that portion

of the proposed bond issue sought to be enjoined

by the plaintiff, representing one million ($1,000,-

000.00) dollars for refunding purposes, has been

abandoned and said one million ($1,000,000.00) dol-

lars of bonds are not now proposed to be issued.

That by reason of the foregoing facts, it is not

practical for the Court to make a decree granting

the relief sought by the plaintiffs in this cause, nor

is it right and proper that this Court should attempt

to make any adjudication with respect to the

validity of said bonds without the purchasers of said

bonds, or some representative of said purchaser

being before this court.

WHEREFORE, defendant prays that plaintiffs

take nothing by their amended petition in equity;

that said petition be dismissed on the merits and

defendant be awTarded its costs.

KIBBEY, BENNETT, GUST, SMITH &
LYMAN.

A. L. GUST. [34]

State of Arizona,

County of Maricopa,—ss.

F. C. Henshaw, being first duly sworn, on oath

deposes and says:
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Thai he is the secretary of the Salt River Valley

Water Users' Association, the defendant in the

above-entitled cause; that he makes this affidavit

for and on behalf of said Salt River Valley Wa1<*r

Users' Association.

That he has read the above and foregoing answer,

and that he has also read plaintiffs' amended peti-

tion in equity in this cause, and that the matters

and tilings in plaintiffs' amended petition in equity

contained which are denied in said answer are not

true; that all matters and things stated in said an-

swer are true of affiant's own knowledge, except

such matters and things stated upon information

and belief, and those affiant believes to be true.

F. C. HENSHAW.

Subscribed and sworn to before me this 19th day

of January, 1929.

[Seal] FRED W. ROSENFELD,
Notary Public.

My commission expires June 28, 1932.

[Endorsed] : Filed Jan. 21, 1929. [35]

[Title of Court and Cause.]

STIPULATION SUBMITTING CAUSE FOR
DECISION.

The plaintiffs herein, and the defendant, by their

respective attorneys, submit this cause for decision

on the following- stipulation of facts:
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I.

That the allegations in the amended petition of

the plaintiffs which are not denied, and the allega-

tions and denials in the answer of the defendant to

said amended petition are to be taken as confessed

as true, except that defendant 's denial of the allega-

tion that the plaintiffs have at no time agreed to or

consented to an amendment of the articles of in-

corporation contained in paragraph numbered II of

defendant's answer to amended petition shall not be

taken to mean that all of the plaintiffs affirmatively

agreed to any amendment of the articles of incor-

poration of the defendant, but only that none of the

plaintiffs opposed any such amendment other than

by voting against the same, and perhaps urging

other shareholders to vote against the same, and

that none of the plaintiffs made any formal protest

against any such amendment or took any legal pro-

ceeding to prevent such amendment from becoming

effective, and except further that the plea of es-

toppel as against the plaintiffs stated in said answer

to [36] the amended petition stated to be by ac-

quiescence is to be held to mean only that the plain-

tiffs did no affirmative act in their objection to any

such alleged action of the corporation other than to

speak their objections to such proposals, and to

vote against such proposals when submitted by the

shareholders, by some but not all of the plaintiffs.

They took no Legal steps to contest the election or

prevent further action by the corporation until this

proposal to build Stewart Mountain Dam herein

questioned.



Salt Hirer Valley Water Users Assn., Inc. 47

II.

That there is submitted herewith to the court a

copy of the original articles of the defendant, a copy

of the articles of incorporation of the defendant as

they existed at the time of the filing of this suit, and

a copy of the by-laws of the Association as they ex-

isted at the time of the filing of the amended peti-

tion in equity, and the following portions of said

original articles, said amended articles, and said

by-laws are herewith submitted to be considered by

the court as evidence in the case as follows

:

Article XVI of the original articles, which reads

:

"The corporate indebtedness shall not exceed

two-thirds of the amount of the capital stock."

Also Article XVI of the articles as amended July

29th, 1924, as contained in the present articles.

Also Section 1 of Article V, as contained both in

the original articles and in the present articles.

Also Section 2 of Article V, as contained in the

original and also in the present articles.

Also Article XV, as contained in the original and

also in the present articles, which reads both in the

original and in the present articles as follows:

"The individual property of the shareholders

shall be exempt from liability for the corporate

[37] indebtedness of this Association.

"

Also Section 4 of Article XIII as amended Au-

gust 21st, 1917, and April 3d, 1923, as contained in

the presenl article-.

Also Article XVIII as contained in the original

articles, and also as contained in the presenl articles.
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Also Article XIX as contained in the original

articles, and also as contained in the present articles.

Also Article XVII as found in the original arti-

cles, and Article XVII as amended January 4th,

1923, found in the present articles.

Also the first twenty-six sections of Article VIII

of the by-laws as amended up to February 11th,

1911, relating to assessments, delinquency sale and

enforcement, which are found in the by-laws sub-

mitted herewith.

If perchance any section or article of the articles

of incorporation or by-laws is not included in the

above enumeration that is desired to be introduced

in evidence, or to be considered by the court as

pertinent to a proper decision of this case, then such

section or article will by supplement hereto be in-

cluded and incorporated as herein contained.

JNO. W. RAY and

J. E. ALLYN,
Attorneys for Plaintiffs.

KIBBEY, BENNETT, GUST, SMITH &

LYMAN,
J. L. GUST,

Attorneys for Defendant.

[Endorsed] : Filed Apr. 22, 1928. [38]
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ARTICLES OF INCORPORATION, BY-LAWS,
AND ARTICLES OF INCORPORATION
AS AMENDED.

ARTICLE XVI.

The incorporate indebtedness shall not exceed

two-thirds of the amount of the capital stock.

ARTICLE XVI.

The corporate indebtedness shall not exceed the

maximum amount that now is or hereafter may be

provided by law. Provided, that the corporate in-

debtedness, exclusive of the amount due to the

United States of America for construction charges,

and the indebtedness of One Million Eight Hun-

dred Thousand ($1,800,000.00) Dollars, created for

the purpose of constructing the improvement and

undertaking designated as Mormon Plat Develop-

ment No. 1, and the indebtedness of Four Million

Pour Hundred Thousand ($4,400,000.00) Dollars,

direct or contingent, created for the purpose of con-

structing the improvement and undertaking desig-

nated as Horse-Mesa Development Number 1, shall

not exceed two-thirds of the amount of the capital

stock. (As amended July 29, 1924.) [39]

ARTICLE V.

Section 1. The capital stock of the Association

shall be $3,750,000, and be divided into 250,000

shares of the par value of $15.00 per share.

Section 2. Those and those only who are owners

of lands, or occupants of public lands having initia-
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ted a right to acquire the same, within the territory

described in Article IV of these Articles of Incor-

poration, or within such extensions thereof as may

be hereafter made from time to time under the

powers herein conferred for that purpose, shall be

the holders or owners of shares of the capital stock

of this Association. For each acre of such lands

shareholders may become the owner of one share of

stock of this Association and no more.

ARTICLE XV.
The individual property of the shareholders shall

be exempt from liability for incorporate indebted-

ness of this Association.

ARTICLE XIII.

(As amended August 21, 1917.)

(As amended April 3, 1923.)

Section 4. Assessments for funds with which to

pay the United States Government for the cost of

the construction and acquisition of the works com-

monly known as the Salt River Project shall be

made against the owners of stock, as the same may
be needed therefor. Such assessments shall each be

equal against each share of said stock and the land

to which it is appurtenant. [40]

ARTICLE XVIII.

These Articles of Incorporation can only be

amended by the shareholders at a regular annual

election or at a special election called for that pur-

pose. No proposed amendment shall be submitted

to the shareholders until it shall have first received
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the approval of two-thirds of the members of the

i lunsel at a regular or duly called session thereof,

nor shall any such proposed amendment be so sub-

mitted until it shall have been published in full at

least once in each week for four consecutive weeks

in at least three newspapers published and of gen-

eral circulation within the territory described in

Article IV, of these Articles, the last of which such

publications shall be not less than 10 nor more than

20 days before any such election.

ARTICLE XIX.
This Association may accept and avail itself of, or

subject itself to, the provisions of any law or laws

enacted, or that may be enacted by Congress, or the

Legislative Assembly of the Territory, or State

when it becames a State, of Arizona, relative to cor-

porations, which may be applicable to corporations

organized for like purposes as this Association.

Such acceptance or subjection shall be valid when
ratified by at least two-thirds of the votes cast at

any annual election, or at any special election called

for the ratification thereof.

ARTICLE XVII.

This Corporation shall endure for the term of

twenty-five (25) years from the date the amendmeni

to Article XVII of the Articles of Incorporation

adopted at the special election of the shareholders

of the Association held on the 4th day of January,

1923, is filed with the Corporation Commission of

the State of Arizona, by order of the Board of
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Governors of the Association. (As amended Jan-

uary 4, 1923.) [41]

ARTICLE VIII.

ASSESSMENTS.

Adopted July 24th, 1903.

Amended June 18th, 1910. Amended February

11th, 1911.

Section 1. Assessments and calls on stock for

any purposes named in the Articles of Incorpora-

tion and By-laws shall be payable in equal semi-

annual installments, one on the first Monday in

March and the other on the first Monday in Sep-

tember of each year; provided, that whenever the

funds provided for in the regular annual budget

shall prove insufficient for necessary operation and

maintenance of the project works either by reason

of errors in such estimate or unforeseen increases

in the cost of the maintenance and upkeep of the

project works, or by reason of unexpected damage

or injury by flood or otherwise to the project of

such extent as cannot be taken care of out of the

emergency fund, the Board of Governors may levy

a special assessment to provide such funds for the

purpose of maintaining the project works in a safe

and efficient condition and of efficiently delivering

water to the lands of the shareholders; and in such

case the Board of Governors, in the order levying

such assessment, shall specify the time or times

when the same shall be payable. Such assessment,

so levied, shall be enforced in the same manner as

other assessments levied by the Association. Pro-
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vided that no such special smenl shall be levied

until the same shall have been submitted to and ap-

proved by the Council of the Association. (As

amended April 12, 1920.)

Section 1-a. Whenever the shareholders of the

Association at any general or special election shall

authorize the Board of Governors to borrow money

or incur any other indebtedness on behalf of the

Association, and to issue in evidence of such indebt-

edness the notes or bonds of this Association, then

the said Board of Governors, after the shareholders

have authorized the issuance of such bonds or notes,

may thereafter and before the issuance of such

bonds or notes, at any general or special meeting of

the Board, declare and levy an assessment or asse-

ments sufficient to pay both the principal and inter-

est upon such notes or bonds as the same mature,

and may provide for the payment of such assess-

ment or assessments at such future time or times as

the Board shall see fit, and said Board, if it sees fit,

may provide for the payment of any such assess-

ment or assessments over a series of years, in quar-

terly, semi-annual or annual installments, as in the

judgment of the Board is required to insure the

payment of both principal and/or interest of said

bonds or notes.

In determining the amount of any such assess-

ment or assessments and/or of each installment of

such assessment or assessments, the Board may
make reasonable allowance for estimated delinquen-

cies in the payment of any such assessment and or

of each and every installment thereof.
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The Board of Governors in making any such

assessment or assessments shall, in the resolution

creating and levying such assessment or assess-

ment, provide that the moneys received in payment

of such assessment or assessments shall be used only

for the purpose of paying the interest and/or prin-

cipal of the said notes or bonds, and the said assess-

ment or assessments shall not, nor shall any install-

ments, provide that the moneys received in payment

of any such assessment or assessments, or any in-

stallment thereof, be used for the payment or liqui-

dation of any other debt or obligation of the said

Association

;

PROVIDED ALWAYS, HOWEVER, that

where any assessment is levied for the payment of

the interest upon any bonds or notes, any surplus

received from the payment of said assessment or

any installment thereof over and above the amount

necessary to discharge all interest on said notes or

bonds then due or about to become due, may be

used to pay and discharge the principal of the said

notes or bonds ; and provided, that where any assess-

ment is levied for the payment of the principal of

any bonds or notes, any surplus received from the

payment of said assessments or of any installment

thereof, over and above the amount necessary to pay

the entire principal then due, or about to become

due on said notes or bonds, may be used for the pay-

ment of any installment of interest then due or

about to become due and payable upon said notes or

bonds. (Adopted April 4, 1923.) [42]
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ARTICLE \ III.

Section 1-b. All moneys which are received in

payment of any assessmenl or a ments levied

under the terms and provisions of Section 1-a of

this Article for the payment of principal and/or

interest of anv notes or bonds of this Association

issued or to be issued, shall be kept by the Treasurer

of the Association in a separate fund and shall not

be used by him except for the purpose of paying the

principal and/or interest of said notes or bonds, and

any surplus received from the payment of any in-

stallment of any such assessment or assessments

over and above the amount necessarv to pav all

installments of interest and principal of said not

or bonds then due or about to become due and pay-

able, shall be held by the Treasurer for a period of

at least one year and until the next installment

thereafter ensuing of any such special assessment

or assessments for the payment of principal and/or

interest has been paid, and at the end of one yei

after the creation of such surplus, if the next en-

suing installment of any special assessment for the

payment of principal or interest shall have been

paid, and shall have been sufficient to pay and dis-

charge all portions of the principal and interest

then due or about to become due upon the said aotes

or bonds, then all remaining portions of such sur-

plus fund not used as hereinafter provided for the

purchase of bonds, shall, on the direction of the

Board of Governors, be placed by the Treasurer in

the general funds of the Association. It shall be

obligatory upon the Hoard of Governors to purchase
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with such surplus fund as many of the outstanding

notes or bonds of the Association as it may be able

to purchase from said surplus fund at a price not

to exceed the par value of the notes or bonds so pur-

chased, together with accrued interest at the date of

purchase. If the outstanding notes or bonds cannot

be purchased at par and accrued interest, the pur-

chase of said bonds or notes shall be optional with

the Board of Governors. Any and all bonds or

notes so purchased shall be at once cancelled.

Section 1-c. All assessments levied under and

pursuant to the terms of Section 1-a of this Article

shall, until the whole thereof is paid, and each and

every installment thereof is paid, be and remain a

lien upon the lands of the shareholders of the Asso-

ciation and upon the shares of stock of the share-

holders of this Association.

The said Board of Governors shall have power

and authority to direct any such assessment to be

recorded in any and all counties where are situated

lands of shareholders of the said corporation to

which shares of stock of said corporation are ap-

purtenant and if said Board order such assessment

recorded, the copies for recordation shall be certi-

fied by the Secretary of the Association and shall be

acknowledged by the President or Secretary.

(Adopted April 4, 1923.)

Section 1-d. After the levying of any assess-

ment or assessments for the purpose of paying any

notes or bonds of this Association, issued or about

to be issued, as provided for in Section 1-a of this

Article, the Secretary shall forthwith make out a
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list of all the owners of shares of the capita] stock

of this Association and the postoffice address of each

showing the number of shares owned by each and

the lands to which they are appurtenant. The List

shall be known as "Special assessment list for pay-

ment of bonds or notes, issued or aboul to be issued

( as the case may be) on the .... day of

19. ., or as of the .... day of , 19. ., (as the

case may be), in the total principal sum of $

Said list shall be made out in duplicate, and shall be

in substantially the following form

:

Name of Number of Lands to Which Postoffice

Shareholders. Shares Appurtenant Address

Total Amount of Payable in Install-

Assossment Per ments of
Share $

Upon the completion of said duplicate lists, they

shall be signed by the president and countersigned

by the secretary and attested by the seal of i:he cor-

poration, and one copy forthwith shall be delivered

to the Treasurer [43] of the Association. Upon
ARTICLE VIII.

the delivery to the treasurer of the duplicate lists

he shall thereupon be charged by the secretary in a

hook to be kept for that purpose, with the entire

amount thereof, as each installment becomes due.

Upon receipt of the duplicate assessment lists the

Treasurer shall for-with print and mail to each of

the shareholder- mentioned in said list a notice

which shall be in substantially the following form:
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Phoenix, Arizona.

Salt River Valley Water Users' Assn.

Treasurer's Office.

You are hereby notified that the duplicate assess-

ment lists for the payment of $ has been

placed in my hands. The amount assessed against

you is payable in installments as follows

:

$ If the installment is not paid within 30

days after becoming due it will be delinquent and

your headgate will be closed until such payment is

made according to Section 11 of Article VIII of our

By-laws.

Treasurer, Salt River Valley Water Users' Asso-

ciation.

Such notice shall be plainly addressed with the

address of each shareholder as noted in the share

register.

The Board shall have powder and authority to

direct that each copy of the assessment list certi-

fied to by the Secretary and acknowledged by the

president or secretary and recorder in each and

every county wherein is said lands of the members

of the corporation to which shares of stock of said

corporation are appurtenant.

Any year in which any installment or any special

assessment or assessments, which are authorized by

Section 1-a of this Article, shall become due and

payable, the said Board of Governors shall have

power and authority, if it deems advisable, to order

a further notice thereof to be sent to each share-

holder and if the Board sees fit, may order the
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amount of any installmenl becoming due and pay-

able, to be place! upon a special assessmenl list or

any annual assessment list, as hereinafter provided

for by Sections 3 to 9 of this Article, bul no failure

of the secretary to mail any notice of such special

duplicate assessment list, nor to deliver a copy of

such list to the treasurer, or any notice to any share-

holder thereof, shall in anywise invalidate such spe-

cial assessment, but such assessment shall as herein-

before provided be and remain a lien on the lands

and stock of each shareholder until the same and

each installment thereof has been paid, and if any

installment of any such special assessment shall not

be paid within thirty days from and after the same

shall have become due and payable according to the

terms of said assessment, the same shall be del in-

fluent and the said Association shall have each and

every right to enforce the collection of such ass(—
ment or assessments, or installment or installments

thereof, as are hereafter given throughout this ar-

ticle by the succeeding sections thereof for the col-

lection of any and all other assessments including

all right to foreclose the lien of any ass< ssmenl or

any installment thereof by judicial proceeding or in

any other manner provided in the following sections

of this article.

Provided further, that each and every such

special assessmenl and each installment thereof

from the time it becomes delinquent, shall bear a

penalty at the rate of one per cent per month, which

penalty shall he added to such assessmenl and or

to each delinquent installmenl thereof and become a
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part thereof, and providing further that whenever

any such special assessment provided for in Section

1-a of this Article, or any installment thereof, shall

have become delinquent the same shall not be dis-

charged until the owner of the land against wThich

the assessment or installment thereof is a lien shall

have paid [44] the full amount of said assess-

ARTICLE VIII.

ment or installment, together with the penalty of

one per cent per month hereinbefore provided.

(Adopted April 4, 1923.) (Amended July 26, 1923.)

Section 2. At the regular meeting of the Board

of Governors to be held on the first Monday in

April in each year, that Board shall estimate as

closely as possible the sum of money required for

the next ensuing year. In making such estimates,

the Board may make reasonable allowances for

probable delinquencies, and by such allowance in-

crease the amount of the estimate to be assessed

and collected; and shall also take into considera-

tion any money belonging to the Association or that

may be probably paid into the treasury and be

available for use for that purpose during the ensu-

ing year, and by that much diminish the amount

of money to be collected upon such assessment. It

shall be the purpose of the Board to estimate so

that the amount of money collected for that pur-

pose in each year shall as nearly exactly as may be

practicable, equal the necessary expenditure there-

for during that year.

Section 3. Within ten days after the first day

of said April meeting the Board shall cause to be
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published in some newspaper published within the

Reservoir District a statement showing:

1. The estimated cost of labor and material,

2. The estimated cost of salaries of officers and

wages of regular employes.

3. Other costs anticipated and the nature and

purpose for which it is to be incurred.

4. The total of the estimated cost.

o. The number of shares against the owners of

which the cost is to be assessed, and,

6. The assessment per share for Association

uses.

7. The assessment per share for charges levied

by the Secretary of the Interior.

8. The total assessment per share.

Such statement shall be signed by the president

and secretary and shall be published for at least 15

days in every regular issue of the newspaper in

which it shall be directed by the Board to be pub-

lished during that period.

Section 4. On the first day of the regular meet-

ing in May and after the publication of the state-

ment as prescribed in Section 3 of this by-law. the

Board shall take up the consideration of the assess-

ment and call for the purpose named in the Arti-

cles of Incorporation and by-laws. Any one or

more of the shareholders may appear at said meet-

ing and in writing object to the published estimates

The written objections shall be noted in the minutes

of the proceedings of the Board and tiled and pre-

served by the secretary among the records of his
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office. If it be made to appear to the satisfaction

of the Board that the estimates or any of them

are too high, it or they may he accordingly reduced,

but in no case shall they or the aggregate of them

be raised, except by the addition of a special assess-

ment as hereinafter provided.

Section 5. After due consideration of any ob-

jections that may have been presented the Board,

and within 15 days after the first day of the regular

May meeting, shall make an order to be entered on

the minute book, which shall be in substantially the

following form:

The Board having heretofore on the .... day of

. . .
.

, 19 .
. , estimated the probable amount required

for the purposes named in the Articles of Incorpo-

ration and bv-laws for the next ensuing vear as

follows

:

1. The estimated cost of labor and material $

[45]

ARTICLE VIII.

2. The estimated cost of salaries of officers

and wages of regular employes $

3. Other costs anticipated for $

4. The total estimated cost for the year

ending September 30th $

5. The number of shares against the own-

ers of which such is to be assessed. . .$

6. The assessment per share for Associa-

tion uses $

7. The assessment per share for charges

levied by the Secretary of the In-

terior $



Salt River Valley Water Users Assn., Inc. 63

8. The total assessment per share $

And the Board having caused a statement of such

estimate to be published in the , a newspaper

published in the Reservoir District, the first of

which publications was on the .... day of
,

19 . . , and the last on the .... day of , 19 .
.

,

and in every regular issue thereof between those

dates.

And the Board having met on the .... day of

May, . . . . , in regular session for the consideration

of the proposed assessment and all objections

thereto having been duly considered and no change

having been made in said estimates (if that be the

fact) and if there has been changes, then say:

"And the estimate for" stating it "having been

reduced to," etc., so that the same now stands.

1. etc.

2. etc.

3. etc., 4 etc., 5 etc., 6 etc., 7 etc., etc.

It is now therefore ordered that there be and

there is hereby levied against the owners of each

share of the capital stock of this Association, and

that the same be and is hereby declared a lien on the

land to which the same are appurtenant, to raise

revenue for defraying the expenses of the Associa-

tion and to meet lawful obligations of the Associa-

tion for the purposes named in the Articles of In-

corporation and the by-laws, for the year ending

the 30th day of September, 19. ., the sum of

dollars and cents. Whereof dollars

and cents are payable on the ftrsi Monday
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of September, and dollars and cents

on the first Monday of March, 19. ..

Section 6. Whenever at any special election or

elections, held prior to the last Monday in October,

in any year, an expenditure exceeding the sum of

$50,000.00 for any one year shall have been duly

authorized as provided in Section 7 of the Articles

of Incorporation, the Board shall include the amount

of said proposed expenditure in the assessment to be

levied for the next ensuing year, and in the event-

that the assessment for the ensuing year has al-

ready been levied, the Board shall thereupon levy

an additional assessment to cover and provide for

the amount of said proposed expenditure so author-

ized, and said additional assessment, when so levied,

shall have the same force and effect as assessments

levied after estimate and publication made.

Section 7. Upon the entry of said order it shall

be the duty of the secretary forthwith to make out

a list in alphabetical order of all the owners of

shares of the capital stock of this Association with

the postoffice address of each and showing the num-

ber of shares owned by each and the lands to wliich

they are appurtenant. The list shall be known as

the assessment list for the year ending 30th day of

September, 19 . . , and shall be made out in dupli-

cate, and shall be substantially the following form:

[46]
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ARTICLE VIII.

ASSESSMENT LIST.

Fear ending 30th day of September, 19. ..

Name of No. of Land to Which Postoffice

Shareholder Shares Appurtenant A < 1 < 1 r •

Opon the completion of said duplicate lists they

shall be signed by the president, countersigned by

the secretary, and attested by the seal of the Asso-

ciation and one copy thereof shall be forthwith de-

livered to the treasurer of the Association. Upon

the delivery to the treasurer of the duplicate list

he shall thereupon be charged by the secretary in a

book to be kept for that purpose with the entire

amount thereof.

Section 8. Upon the receipt of the duplicate

assessment list the treasurer shall forthwith write

or print, and mail post paid to each of the share-

holders mentioned in the list a notice which shall

be in substantially the following form:

Phoenix, Arizona,

Salt River Valley Water Users' Association,

Treasurer's Office.

You are hereby notified that the duplicate assess-

ment list for ordinary expenses for the ensuing year

ending 30th day of September, 19.., has been

placed in my hands for collection.

The amount assessed againsl you is $ , one-

half of which is now due and payable, the balance

will be due and payable on the firsl Monday in

March.

If firsl installment is not paid within thirty

days, it will be deemed delinquent, and your head-
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gate will be closed until such payment is made, ac-

cording to Section 11 of Article 5 of our by-laws.

Treasurer S. R. V. W. U. Ass'n.

Such notices shall be plainly addressed to the ad-

dress of each stockholder as noted in the share

register.

Section 9. If any shareholder shall fail to pay

any semi-annual installment of the assessments or-

dered, made and levied under the provisions of this

by-law, within thirty days from and after the same

shall be payable by the order therefor, the same

shall be deemed delinquent.

Section 10. A shareholder may pay either the

first semi-annual installment, or both the first and

second installments, at his option, at any time be-

fore the second installment of the annual assess-

ment shall be due.

Section 11. During the period of the delin-

quency in the payment of any assessment under the

provisions of this by-law no water shall be served

to or for the use of the delinquent shareholder. The

withholding of service of water to delinquent share-

holders under the provision of this section shall not,

however, be deemed a waiver by the Association of

any other or simultaneous procedure for the enforce-

ment of the payment of delinquent assessments pre-

scribed by the by-laws, but such other procedure

may be pursued notwithstanding.

Section 12. Assessments levied under the pro-

visions of this by-law shall be payable to the treas-
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urer of the Association at his office in Phoenix

during the ordinary office hours. It shall be the

duty of the treasurer to give each shareholder pay-

ing his assessment, or any installment thereof, a

receipt dated of the date upon which payment w

made and stating by whom payment was made,

upon what number of shares paid and a description

of the land to which they are appurtenant, upon

account of what assessment, or installment of assess-

ment, it was paid, and the amount of the payment.

The treasurer shall not, however, receive any

amount less than that due at the time of the pay-

ment [47] upon installments then due and pay-

able or, at the option of the payee, of the whole

assessment for the current year.

The treasurer shall also note on the duplicate

assessment list the date and amount of payment

and the person by whom paid.

Section 13. Within ten days after the expira-

tion of thirty days after the day fixed for the pay-

ment of the second semi-annual installment of an

assessment made and levied under the provisions

of this by-law the treasurer shall make out a list

of all shareholders who are delinquent in the pay-

ment of either or both of the semi-annual install-

ments of said a ncnts and the amount of such

delinquency, which lisl shall be known as the delin-

quent list of i 3ments for ordinary expens< -

for the year ending 30th day of September, 1!)..,

and shall he in form a- nearly like that of the origi-

nal duplicate as practicable with proper adapta-

tions thereto.
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Section 14. Upon the completion of the delin-

quent list mentioned in the foregoing section of this

by-law, the treasurer shall forthwith make out and

address and mail, postpaid, a written or printed

notice to each of the delinquent shareholders named

in the delinquent list. Said notice shall be in sub-

stantially the following form:

Salt River Yallev Water Users' Association,

Treasurer's Office.

Phoenix, Arizona,

You are hereby notified that the assessment levied

by this Association for ordinary expenses for the

year ending 30th day of September, 19.., is past

due and you are delinquent. The amount due is

$ In due course proceedings will be taken

to enforce payment thereof as provided by the by-

laws.

Treasurer S. R. V. W. U. Ass'n.

Section 15. (Amended August 5th, 1911.) Not

less than thirty days nor more than forty-five days

after the completion of the delinquent list, the

treasurer shall cause to be published in a newspaper

published and of general circulation within the

Reservoir District described in Article IV of the

Articles of Incorporation of this Association, a no-

tice in the form following: that is to say:
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NOTICE OF DELINQUENT SALE.

Notice is hereby given thai

Whereas on the .... day of 19. ., the

Board of Governors of the Salt River Yallev Water

Users' Association by virtue of the powers vested

in it by the Articles of Incorporation of the said

Association and of the by-laws adopted by the

Council thereof, ordered the levy of an assessment

against the shareholders of said Association and

declared the same to be a lien on the lands to which

the shares of the capital stock of the Association

of the several shareholders are appurtenant of

$ per share, one-half thereof to be payable

on the first Monday of September, 19.., and the

other half on the first Monday of March, 19. ., and

Whereas the shareholders mentioned in the lisl

herein below printed have failed and neglected to

pay the amount so levied against them respectively,

And whereas it appears that all proper things

prescribed by said Articles of Incorporation and

the by-laws of said Association for the making:,

ordering and levying of said assessments to fix the

lien thereof on the lands to which said shares are

appurtenant have been done,

Now therefore, by virtue of the premises and of

the power conferred on me by the by-laws of said

Association, I will offer for sale at public auction to

best bidder for the least pari or portion thereof, for

a sum sufficient to pay
|

t8] said assessment with
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ARTICLE VIII.

interest thereon at the rate of 1 per cent per month

from the date when the same became delinquent,

and the costs of this advertisement and of said sale,

the lands in said list described owned by the person

therein named for the amount noted against them

respectively. Said list is as follows:

Name of No. of Acres

Delinquent Description and No. Amount
Shareholders of Land of Shares Assessed Cost Total

Said sale will commence at 10 o'clock a. m. on

Monday, the .... day of , 19 .
.

, at the front

door of the court house of Maricopa County, Ari-

zona, and there continue between the hours of 10

a. m. and 4 p. m. of each day, from day to day until

all said property or so much of the several pieces

thereof shall be sold for sums sufficient to pay said

annual assessment and the costs aforesaid.

If after any property hereinbefore mentioned be

offered for sale for at least two successive days and

no purchaser be found who will pay for said land

or any portion thereof a sum sufficient to pay said

annual assessment and the costs aforesaid, then the

treasurer may on the first Monday of each follow-

ing month and between the hours of 10 a. m. and

4 p. m. and at the said place re-offer said property

for sale until such purchaser be found or until he be

directed to suspend such sale by order of the Board

of Governors.
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Given under my hand this .... day of

19. ..

Treasurer Salt River Valley Water CTser \ socia-

tion.

Said notice shall be published on the same week

day of at least three successive weeks in said news-

paper.

Section 16. On the day advertised therefor, the

treasurer shall attend at 10 o'clock a. m. at the front

door of the court house of Maricopa County, Ari-

zona, and then and there offer at public auction

and sell the least portion of the lands of the delin-

quent shareholders to which the shares are appur-

tenant, that will sell for a sum sufficient to pay the

delinquent assessment and the costs levied against

them respectively.

For the purpose of paying the costs of the adver-

tisement of such sales the treasurer before publish-

ing the same shall add to and collect as a part of

each assessment the sum of twenty-five cents (25c).

Such sales shall be for cash and the property

sold shall be openly struck off to the successful bid-

der therefore and a note in writing thereof instantly

made by the treasurer who shall act as clerk of

said sale, on the delinquent list, or a copy thereof.

Raid sales shall continue from day to day between

the hours of 10 a. m. and 4 p. m. until all such prop-

erty shall have been sold, or so much thereof as

shall he necessary to pay -aid delinquent ass<

men!.
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Provided, however, that in ease the land of any

delinquent be not sold after having on two succes-

sive days been offered for sale as herein provided,

the treasurer may thereupon postpone the sale of

such land until the first Monday of the following

month, when, between the hours and at the place

before mentioned, said land shall again be offered

for sale as hereinbefore provided ; and without fur-

ther notice, thereafter until a sale be made of said

land or until the owner shall redeem said land by

paying the said assessment and the interest due

thereon, and costs, the treasurer, unless otherwise

directed by order of the Board of Governors, shall

on the first Monday of each month, between said

hours and at said place, re-offer it for sale. Pro-

vided, further, that each assessment from the time

it becomes delinquent shall bear interest at the

rate of 1 per cent per month, which interest shall

be added to said assessment as a part thereof in

case of sale or in case the owner shall pay his assess-

ment before sale
;
provided, further, however, that in

the event the land of a delinquent be not sold after

having been on two successive days offered [49]

for sale as hereinbefore provided, the rate of interest

which shall be charged against his assessment and

added as a part thereof shall, thereafter, be com-

puted at the rate of 2 per cent per month.

Section 17. On the completion of each of said

sales and the payment of the purchase price there-

for, by the purchaser to the treasurer, he shall make

<>nt and deliver to the purchaser a certificate, the
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certificate shall be in substantially the following

form:

It is hereby certified that on the .... day of

, the Board of Governors of the Salt River

Valley Water Users' Association made and or-

dered an assessment for the ordinary expenses of

operating, maintaining and repairing its irrigation

works against all the shares of the capital stock

of said Association of $ per share, and de-

clared the same to be a lien on the lands to which

said shares are respectively appurtenant. That

is the owner of shares of said capital

stock which are appurtenant to the following de-

scribed lands, viz: situated in Maricopa Count},

Arizona, and being Township Range

, East Gila and Salt River Base and Me-

ridian lines, containing acres, making the

assessment against said shares and the lien on

said lands $

That said shareholder Tailed and neglected to pay

said assessment within the time prescribed therefor,

by said order of assessment and the by-laws, and

after due advertisement as prescribed by the by-

laws, I sold at public auction the following, being

a pari of said land-, to-wit

:

Sec Township Range East,

containing acres, to for the sum of

$ that being the amounl of said assessment

then due and unpaid and '-MM-, and that being the

smallest portion of said land.- againsl which .-aid

ssmenl was levied that would .-ell at such sale

for that amount.
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If said land last hereinbefore described be not

redeemed as provided by the by-laws of said As-

sociation then or his assigns will on the

.... day of , 19 . . , be entitled to a deed of

conveyance thereof.

Witness my hand in duplicate this .... day of

19...

Treasurer Salt River Valley Water Users' Associa-

tion.

(Ordinary form of acknowledgement.)

Section 18. Said certificate shall be made in

duplicate, one of which shall be delivered to the

purchaser, and the other may be filed and recorded

with the Recorder of Maricopa County, Arizona.

Section 19. Before delivering the certificate as

above described to the purchaser, the treasurer must

enter in a book to be kept by him for that pur-

pose the name of the shareholder whose land was

sold, the description of that part of the land sold,

the date of the sale, the name of the purchaser and

the amount of the price for which the land was

sold. The entries in such book shall be numbered

consecutively, and the corresponding number of

the entry shall be endorsed on the certificate of sale.

The book so kept shall remain in the treasurer's

office and shall be open to the public inspection dur-

ing business hours while not in use by the treasurer

in the discharge of his duties.

Section 19-a. The provisions of Sections 15, 16,

17, 18 and 19 of Article VIII of the By-laws of the

Association are hereby suspended for the period



Salt River Valley Water Users Asm., Inc. 15

one year. The treasurer is hereby directed to

change the form of the notices issued to delinquent

shareholders in the year 1922 so as to comply with

the terms of this By-law. [o(3]

ARTICLE VIII.

The suspension of the above-mentioned sections

of the By-laws shall not suspend or in any way

affect any other remedies the Association may have

for the collection of delinquent assessments under

the By-laws as they now exist or may hereaft<

amended.

All delinquent assessments for the irrigation year

1922-23, and previous years, not collected before

the expiration of ten days after the expiration of

thirty days after the day fixed for the payment i

the second semi-annual installment of the assess-

ment levied for the irrigation year 1922-23, shall

be included in the delinquent list for the year, 1923,

and sale shall be made in the year 1923 of the prop-

y subject to such delinquent i sments under

the terms of the By-laws hereby suspended unless

the council shall meanwhile otherwise provide.

(Adopted May 1, 1922.)

Section 20. If by any reason of irregularity in

the making and entry of the order of any assess-

ment, or in the subsequent proceedings in tin

by-laws prescribed \'<>r the enforcement of the lien

of such assessment, the sale herein provided for

shall he adjudged by any court of competent juris-

diction to he invalid, the lien of Such I mdit

shall nevertheless remain undischarged and may
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be thereafter enforced as provided for the enforce-

ment of the payment of delinquent assessments.

Section 21. A redemption of the property sold

may be made by the owner thereof, or any party

in interest, within 12 months from the date of sale

or at any time thereafter prior to the application

for a deed by the purchaser or his assigns as here-

inafter provided.

(Amended May 13th, 1911.)

Section 22. A redemption is effected by the pay-

ment by the redemptioner to the treasurer of the

Association for the use of the purchaser or his

assigns the amount of the purchase money with

interest thereon at the rate of 2 per cent per month

from the date of the sale to the date of redemption.

Upon such payment to the treasurer, the treasurer

shall make out and deliver to the redemptioner a

certificate in substantially the following form:

Certificate of Sale No

SALT RIVER VALLEY WATER USERS' AS-

SOCIATION.

TREASURER'S OFFICE.

Phoenix, , 19

This is to certify that , owner of the lands

hereinafter described, has this day paid to the

treasurer of the Salt River Valley Water Users'

Association the sum of dollars in redemp-

tion of , Section , Township

Range East, Maricopa County, Arizona, from

a sale thereof made by said treasurer for delinquent
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assessments made on the.... day of ,
19..,

said sum being the amount of purchase money

therefore and interest thereon at the rate of 2 per

cent per month from date of such sale to this date.

Said sum is paid for the use of the purchaser at

such sale or his assigns.

Treasurer S. R. V. W. U. Ass'n.

Section 23. Upon the redemption of any lands

from a sale as herein provided the treasurer shall

note on the book wherein such sale is entered the

fact of such redemption by writing or stamping op-

posite said entry the word " redeemed," the date of

the redemption, by whom redeemed and the amount

paid for redemption.

Section 24. If the redemptioner shall require it,

the president and the secretary of the Association

shall also join in the execution of the redemption

certificate prescribed by Section 22, and acknowl-

edge the same in the form prescribed by law for

the acknowledgement of deeds and conveyances of

real estate. The cost of acknowledgement shall

be paid by the redemptioner as a part of the re-

demption money. [51]

ARTICLE VIII.

Section 25. Whenever any lands are redeemed

from sale under the provisions of these by-laws the

redemption money shall be kept by the treasurer,

in a separate and distincl fund until paid out as

hereinafter prescribed, to be known as the "Re-

demption Fund." When any purchaser of lands

which have been redeemed from the sale <>r his as-
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signs shall produce to the treasurer the certificate

of sale and it appears to the satisfaction of the

treasurer that the holder thereof is the owner

thereof, the treasurer shall thereupon pay him the

redemption money, and shall take up the certificate

of sale and plainly and indelibly mark across the

face thereof the words " redeemed and cancelled,"

stating the date of the cancellation, and shall there-

after preserve such cancelled certificate among other

records and papers of his office.

Section 26. If the land is not redeemed within

the time and in the manner hereinbefore prescribed,

the purchaser or his assigns may apply to the

treasurer for a deed thereof, by presenting to him

the certificate of sale and proper evidence of his

ownership thereof. Thereupon the treasurer shall

make out a deed for the land so sold to the pur-

chaser or his assign.

Said deed shall recite substantially the matters

contained in the certificate of sale and the further

facts that the land has not been redeemed from

the sale and that the time for redemption has ex-

pired. The treasurer shall collect of the purchaser

the sum of 50 cents to defray the cost of making and

acknowledging the deed.

The deed shall be in the name of the Association

and shall be signed and acknowledged by the presi-

dent and secretary.

Articles of Incorporation, By-laws, and Articles

of Incorporation as amended. Piled Apr. 22, 1929.

[52]
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In the District Court of the United States for the

District of Arizona.

IN EQUITY—NUMBER 184—PHOENIX.

BRUCE M. WOOD et al,

Plaintiffs,

vs.

SALT RIVER VALLEY WATER USERS'
ASSOCIATION, a Corporation,

Defendant.

DECREE.

This cause came on to be heard at Phoenix on

April 13, 1929, and was argued by counsel and there-

after submitted to the Court upon the stipulation

submitting cause for decision filed April 22, 1929,

and the records and exhibits therein referred to;

and thereupon, upon consideration thereof, it was

ORDERED, ADJUDGED AND DECREED as

follows

:

That the plaintiffs, Bruce, M. Wood et al., do

have and recover nothing against the Salt River

Valley Water Users' Association, a corporation,

defendant; that the defendant do have and recover

its costs against the plaintiffs in the sum of fifteen

dollars.

Done in open court this 15th day of June, 1929.

W. H. SAWTELLE,
District Judge.
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ORDER.

IT IS ORDERED, that the exception of the

plaintiffs, Bruce M. Wood et al., to the decree here-

tofore entered herein be and the same is hereby al-

lowed.

[Endorsed] : Filed Jun. 15, 1929. [53]

In the United States District Court for the District

of Arizona.

April, 1928, Term—Thursday, July 5, 1928—At

Phoenix.

Honorable F. C. JACOBS, United States District

Judge, Presiding.

[Title of Cause.]

MINUTES OF COURT—JULY 5, 1928—ORDER
TRANSFERRING CASE TO TUCSON DI-

VISION FOR HEARING.

No counsel appears for plaintiff. John L. Gust,

Esq., appears for defendant.

IT IS ORDERED by the Court that this case

be transferred to the Tucson Division for hearing.
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.May, 1928, Term—Tuesday, July 10th, 1928—At

Tucson.

Honorable WILLIAM H. SAWTELLE, United

States District Judge, Presiding.

MINUTES OP COURT—JULY 10, 1928—OR-

DER OVERRULING MOTION TO DIS-

MISS AND DENYING APPLICATION
FOR TEMPORARY INJUNCTION.

The plaintiff's application for a temporary in-

junction and defendant's motion to dismiss the bill,

come on regularly for hearing this day. Messrs.

John W. Ray and T. E. Allyn appear as solicitors

for the plaintiffs. John L. Gust, Esq., appears as

solicitor for the defendant.

Said solicitors for the parties herein stipulate

that these matters may now be heard and deter-

mined upon pleadings now on file. Argument is

had by respective counsel. Whereupon,

IT IS ORDERED by the Court that motion to

dismiss be and it is overruled and that application

for temporary injunction be and it is denied. [54]
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April, 1929, Term—Saturday, April 13, 1929—At
Phoenix.

Honorable WILLIAM H. SAWTELLE, United

States District Judge, Presiding.

MINUTES OP COURT—APRIL 13, 1929—OR-
DER FIXING TIME TO FILE BRIEF
AND MAKE REPLY.

This case comes on regularly for hearing this day.

John W. Ray, Esq., appears as solicitor for the

plaintiffs. John L. Gust, Esq., appears as solicitor

for the defendant.

The case is orally argued by respective counsel,

and is thereupon submitted to the Court upon the

record as per stipulation to be filed on or before

April 16th, 1929.

IT IS FURTHER ORDERED that the plaintiffs

have until April 25th, 1929, within which to file

their brief, and that the defendant shall have five

days from and after the filing of the plaintiffs'

brief within which to reply.
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May, 1929, Term—Wednesday, September I, 1929—

At Tucson.

Honorable WILLIAM H. SAWTELLE, United

States District Judge, Presiding.

MINUTES OP COURT—SEPTEMBER 4, 1929—

ORDER SETTING TIME FOR HEARING
ON PETITION FOR REHEARING.

IT IS ORDERED that plaintiff's petition for

rehearing, filed herein August 26, 1929, be set for

hearing at Tucson, Arizona, on Monday, September

9, 1929, at ten o'clock A. M.

May, 1929, Term—Monday, September 9, 1929—At
Tucson.

Honorable WILLIAM H. SAWTELLE, United

States District Judge, Presiding.

MINUTES OF COURT—SEPTEMBER 9, 1929—

ORDER DENYING PETITION FOR RE-
HEARING, ETC.

Plaintiffs' petition for rehearing comes on regu-

larly for hearing this day, at Tucson, Arizona;

John W. Ray, Esquire, appears for plaintiffs;

John L. Gust, Esquire, appears for the defendant.

Whereupon, said petition is now duly argued to

the Court by respective counsel, and

IT IS ORDERED that said petition for rehear-

ing be, and the same is hereby, denied, to which
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ruling of the Court an exception is allowed on be-

half of plaintiffs. Whereupon,

IT IS FURTHER ORDERED that plaintiffs'

petition for allowance of an appeal be, and the same

is hereby, granted, and cost bond is fixed in the

sum of two hundred fifty dollars. [55]

[Title of Court and Cause.]

PETITION FOR REHEARING.

Comes now the plaintiffs by their attorneys, John

W. Ray and J. E. Allyn, and petitions the Court,

within the term in which the judgment was ren-

dered, to grant them a rehearing and re-argument

of this cause, upon the grounds and for the reasons

that the Court erred in its conclusions of law on

the admitted evidence.

In the evidence introduced which is all docu-

mentary and cannot be converted there is nothing

to show any waiver of the right of the property

owner to stand on the contract contained in the

charter providing that the private property of the

shareholder shall not be liable for the corporate

debts except in so far as the property owner has

agreed to be bound for his proportion of the debt

due the United States Government, which is not

involved here. To say that because the shareholder

has agreed to be bound to the United States for

that debt, is but to strengthen the contention that

the charter provision of nonliability is recognized

and still in force and for that reason this exception
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is necessary. Unfortunately we are not informed

of the reasons of the Court's action, and as a con-

sequence we must present possible [56] reasons.

There can be no just cause for dismissing the action

because the bonds have been sold pending this ac-

tion. Any purchaser took with notice of this legal

objection. But if there had been no suit to enjoin,

the bonds of a corporation are always subject to

objections as to their validity. It is not necessary

here in this suit to declare the bonds void. The

bonds may be a valid obligation of the corporation

and the assessment that is levied on the sharehold-

ers' property and pledged as collateral security to

the bond, be held invalid.

We earnestly insist that these present sharehold-

ers are not liable, their property is not chargeable

with corporate debts unless they, personally, have

waived the corporate charter provision.

Counsel for defendant in his brief, where he

undertakes to testify or give facts, as he says, that

are not proven, does not pretend that either of

these plaintiffs have, ever by any act or deed, waived

the charter provision. The most that he says is,

that some prior owner of the land, while he was

a shareholder, agreed to waive the charter protec-

tion.

Even if that were true and proven by competent

evidence, and it is not, such waiver would be no

estoppel to these plaintiffs when it is not even con-

tended that they knew of the waiver by a prior

owner, or that their deed to the land contains any
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such provision, or that there was any amendment to

the charter to that effect.

The purchasers of the land and the shares had

a right to rely and did rely on the articles of in-

corporation, as such articles existed at the time of

purchase, to determine and fix his liability as a

shareholder. There has never been a change in

that article, except the amendment as to [57] the

debt due the United States. We apprehend the

Court overlooked this question of the right of the

purchaser of the stock or shares to rely on the

then charter.

We respectfully ask that the Court grant a re-

hearing and an oral argument for some time in

September.

JNO. W. RAY.
JOHN W. RAY.
T. E. ALLYN.
J. E. ALLEN.

I to-day have mailed postage prepaid a true copy

of this to Kibbey, Bennett, Gust, Smith & Lyman,

Attys. of Phoenix, Ariz.

JNO. W. RAY,
Atty.

Aug. 23/29.

[Endorsed] : Filed Aug. 26, 1929. [58]
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[Title of Court and Cause.]

PETITION FOE APPEAL AND ORDER
GRANTING SAME.

The plaintiffs feeling themselves aggrieved by the

judgment and decree of this Honorable Court filed

June 17th, 1929, presents this their petition praying

that this Court allow an appeal from such judgment

and decree and fix such bond for costs of such ap-

peal as may in its judgment seem right in the prem-

ises. Assignment of error are filed herewith.

JOHN W. RAY,
T. E. ALLYN,

Attorneys for Plaintiffs.

ORDER.

The appeal prayed for by the above petition is

granted and the bond for purposes of appeal is

fixed at two hundred and fifty dollars, on the usual

conditions therefor.

September 9th, 1929.

WM. H. SAWTELLE,
Judge U. S. Dist. Court. [59]

[Title of Court and Cause.]

ASSIGNMENT OP ERRORS.

The plaintiffs herein by their attorneys John W.

Ray and T. E. Allyn assign as error for the pur-

poses of appeal herein the action of the trial court

as follow-

:

(1) The Couri erred in refusing to -rant the

temporary writ of Lnjuncl ion.
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(2) The Court erred in refusing to grant the

permanent injunction and in dismissing the bill of

complaint.

(3) The Court erred in refusing to hold and de-

cree that the proposed issuance of bonds of the de-

fendant corporation in the sum of four million dol-

lars and over, was beyond the powers of the cor-

poration in that that sum exceeded the limit of in-

debtedness fixed by the charter and by the law at the

time the charter was granted by the then Territory

of Arizona.

(4) The Court erred in refusing to hold and de-

cree that the assessment undertaken by the Board

of Governors and the Council to be levied and

assessed against the property of the shareholder, the

plaintiffs, to secure the bonds and debt of the cor-

poration, to be void and beyond the powers of the

defendant corporation.

(5) The Court erred in holding, as it must neces-

sarily have done, that the charter of the defendant

corporation, as to the amount of the indebtedness

authorized and the exemption from being taken or

pledged for the debts of the corporation of the

property of the shareholder, was not a contract

protected by the constitution of the United States.

(6) The Court erred in holding, as it must neces-

sarily have done, that this [60] contract provi-

sion of the charter that the property of the share-

holder shall not be taken or be liable for the cor-

porate debts of the corporation, was waived, or Bel

aside as to the proposed bond issue here in question

by any action either of himself, not shown, nor of
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any predecessor in title to the land and the shares

in the corporation, likewise not proven.

(7) The Court erred in not rendering a decree

in favor of the plaintiffs as asked in the bill.

Upon these assignments of error the plaintiffs

will rely for a reversal of the judgment and decree,

and will ask the Court of Appeals to render such

judgment and decree as in the premises is just and

right.

JOHN W. RAY,
T. E. ALLYN,

Attorneys for Plaintiffs.

Received copies within Sept. 8, 1929.

KIBBEY, BENNETT, GUST, SMITH &
LYMAN,

By J. L. GUST.

[Endorsed]: Petition for Appeal and Assign-

ment of Errors Filed Sep. 9, 1929. [61]

[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, Bruce M. Wood, H. O. Hovde, H. E. San-

derson, J. E. Coberly, J. D. Porter, Gussie Allyn,

Fred Joy, Bobt. T. Fram, F. H. Peterson, Steve

Stefani, A. S. Haymore, S. A. Winsor, W. F. Moore,

J. E. McAlister, B. H. (lark, Mildred Porter, J. \V.

Miller, J. O. Coffer, W. 0. Davis, Gertrude Miller,

E. D. Solomon, Lotta A. Wood, J. P. Mali hews,

Adelaide Peterson, Bessie Vansant, Alex. Spear,
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W. L. Hammet, Wm. Spillman, Nora A. Spear,

Otis L. Cook, Earnest E. Cook, Ray Varney, T. J.

Brooker, D. F. Ingram, John Treijuboff, R. B. In-

gram, Erne Stephens, W. L. Varney, Elvin L. Cook,

Ella Hopper, S. C. Smith, El Smith, E. M. Owens,

Nellie M. Stabler, Ethel McFrederick, R. S. Lucas,

Harriett Burnett, M. L. Randolph, W. J. Burnett,

Thomas J. Gailer, Minnie C. Peck, J. J. Meyer,

C. E. Peck, L. McDonald, Clara Meyer, E. D. Ryder,

M. Harris, Elizabeth DeWitt, John S. Fuller, Ele-

nora J. Solomon, Frank Hilgeman, S. D. Reed, T.

E. Allyn, S. W. Tracht, J. W. Stauffer and H. F.

Schmidt the plaintiffs herein, as principals and the

United States Fidelity and Guaranty Company, a

corporation, as surety, are held and firmly bound

unto the defendant Salt River Valley Water Users'

Association, a corporation, in the sum of two hun-

dred and fifty dollars, lawful money of the United

States, to which payment well and truly to be paid

we bind ourselves and our successors, jointly and

severally by these presents. Witness our hands and

seals this September 14th, 1929.

The condition of the above bond is such that

whereas, the District Court of the United States for

the District of Arizona, in a suit pending therein be-

twcen the said plaintiffs, Wood et al. and the de-

fendant Salt River Valley Water Users Association,

a judgment was rendered against the plaintiffs and

in favor of the defendant and the said plaintiffs

having prosecuted an appeal to the United States

Circuit Court of Appeals for the Ninth Circuit to

reverse such judgment, and a citation directed to
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the said defendant, citing and admonishing it to

appear and be present at the sitting of the said

United States Circuit Court of Appeals to be held

in San Francisco on the day named in such citation.

Now the condition of the above obligation is such

that if the said above-named plaintiffs, appellants

shall prosecute said appeal to effect and answer and

pay all damages and costs, if it fail to make its ap-

peal good, then the above obligation to be void,

otherwise the same to [62] remain in full force

and virtue.

BRUCE M. WOOD, and all the Plaintiffs,

Bv JNO. W. RAY,
Attorney-in-fact, in Writing.

UNITED STATES FIDELITY & GUAR-
ANTY COMPANY.

By OLE C. HALDIMAN, (Seal)

Atty.-in-fact.

The above bond is approved this 16 day of Sep-

tember, 1929.

WM. H. SAWTELLE,
Judge United States District Court.

[Endorsed]: Filed Sep. 16, 1929. [63]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL.

To the Clerk of the Districl Court

:

The plaintiffs-appellants hereby designate as the
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record to be transmitted for purposes of this appeal

the following:

The amended petition in equity.

The answer to the amended petition in equity.

Stipulation submitting the cause for decision.

The several articles in the charter and by-laws of

the defendant as set out in the stipulation as evi-

dence to be considered by the Court, to wit:

Article XVI of the original articles of incorpora-

tion, which reads: "The corporate indebtedness shall

not exceed two-thirds of the amount of the capital

stock." Also Article XVI of the charter as

amended July 29th, 1924, as contained in the pres-

ent articles.

Section 1 of Article V, as contained in the original

and in the present articles.

Section 2 of Article V, as contained in the present

and in the original articles.

Article XV as contained in the original and in

the present article, as follows: "The individual

property of the shareholders shall be exempt from

liability for the corporate indebtedness of this asso-

ciation."

Also section 4 of Article XIII as amended Au-

gust 21st, 1917, and amended April 3d, 1923, as con-

tained in the present articles.

Article XVIII as contained in the original and in

the present articles.

Article XIX as contained in the original and in

the present articles.

Article XVII as found in the original, and the
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same as amended January 4th, 1923, [64] found

in the present articles.

Also the first twenty-six sections of Article VIII

of the by-laws as amended up to February 11th,

1911, relating to assessments, delinquency and en-

forcement, as are found in the by-laws submitted.

The decree of the Court, as well as all orders

made in the case.

The petition for rehearing.

The petition for appeal, and the order granting

same.

The assignment of errors.

( i tat ion on appeal.

Bond on appeal.

This list being intended to have sent up on appeal

all orders, papers and proceedings except the sub-

poena issued, and the original petition and the an-

swer thereto, which are superseded by the amend-

ment and the answer thereto, that are a part of the

record in the trial court.

JOHN W. RAY,
T. E. ALLYN,

Attorneys for Plaintiffs.

Filed Sep. 13, 1929. [65]

CERTIFICATE OF CLKRK IT. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United Stales of America,

Districl of Arizona,—ss.

I, C. R. McFall, Clerk of the Districl Court of the

United States, for the District of Arizona, do
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hereby certify that I am the custodian of the rec-

ords, papers and files of the said court, including

the records, papers and files in the case of Bruce M.

Wood et al., Plaintiffs, vs. Salt River Valley Water

Users Association, a Corporation, Defendant, Num-
bered E.-184-Phoenix, on the docket of said court.

I further certify that the attached pages, num-

bered 1 to 68, inclusive, contain a full, true and cor-

rect transcript of the proceedings of said cause and

all the papers filed therein, together with the en-

dorsements of filing thereon, called for and desig-

nated in the praecipe filed in said cause and made a

part of the transcript attached hereto, as the same

appear from the originals of record and on file in

my office as such Clerk, in the city of Phoenix, state

and district aforesaid.

I further certify that the Clerk's fees for prepar-

ing and certifying to this said transcript of record

amount to the sum of $12.90 and that said sum has

been paid to me by counsel for the plaintiffs.

I further certify that the original citation issued

in the said cause is hereto attached and made a part

of this record.

WITNESS my hand and the seal of the said

Court this 21st day of September, 1929.

[Seal] C. R. McPALL,
Clerk.

J. Lee Baker.

By J. Lee Baker.

Chief Deputy Clerk. [66]
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[Title of Court and Cause]

CITATION ON APPEAL.

By the Honorable WILLIAM H. SAWTELLE,
Judge of the United States District Court for

the District of Arizona, to the Defendant, Salt

River Valley Water Users Association, Inc.,

GREETING:
You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit District, to be holden

in the city of San Francisco, State of California, in

the district above named, on the 8th day of October,

1929, pursuant to an appeal filed in the Clerk's office

of this District Court of the United States for the

District of Arizona, wherein Bruce M. Wood and

others are plaintiffs and appellants are you are

appellee, to show cause, if any there be why the or-

der judgment and decree in said cause mentioned

should not be corrected, reversed or modified and

why speedy justice should not be done to the parties

in that behalf.

Given under my hand, at Tucson, Arizona, in the

District and Circuit above named, this ninth day of

September, 1929, and of the Independence of the

United States, the One Hundred and Fifty-third.

[Seal] WM. II. SAWTELLE,
United States District Judge.
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Service of the above citation in due form is

hereby acknowledged.

KIBBEY, BENNETT, GUST, SMITH &

LYMAN,
Attorneys for Defendant and Appellee. [67]

Filed Sep. 11, 1929. [68]

[Endorsed] : No. 5961. United States Circuit

Court of Appeals for the Ninth Circuit. Bruce M.

Wood et al., Appellants, vs. Salt River Valley

Water Users Association, Inc., Appellee. Tran-

script of Record. Upon Appeal from the United

States District Court for the District of Arizona.

Filed September 25, 1929.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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No. 5961

Wlnitth States

Circuit Court of Sppeate

Jfor tfje iiintfj Circuit

BRUCE M. WOOD et al,

Appellants

vs.

SALT RIVER VALLEY WATER
USER'S ASSOCIATION,

Appellee

May It Please the Court:

The questions herein presented are purely

of law on the facts presented by the plead-

ings and the documentary evidence submitted,

which consists of the charter and the by-laws

of the defendant corporation.

The appellee Water Users, as we will call it

for short, is a corporation created by the



Territory of Arizona and its life extended by
the State, both under general laws.

At the date of the charter February 9th,

1903 the general statute law of the Territory

governing corporations organized, provided

for a limit of indebtedness of all corporations

to two-thirds of its capital stock. In the

charter of this corporation there was written

a limit of indebtedness in these words; "The
corporate indebtedness shall not exceed two-

thirds of the amount of the capital stock/ ' and

by another provision "The capital stock of the

association shall be $3,750,000. and be divided

into 250,000 shares of the par value of $15.00

per share."

On the 8th day of May 1928, after a vote

had been had at a special election called

for that purpose under a law of the state

enacted in Fberuary 1923 and after more
than three-fourths of those voting, but less

than a majority of all entitled to vote, had
voted favorable to the proposition to increase

the limit of indebtedness, an amendment to

the charter was declared adopted by the

directors, or governing authority, but over

the protest of the complainants in this suit,

to this effect; "The corporate indebtedness

shall not exceed the maximum amount that is

now or hereafter may be provided by law, pro-

vided that the corporate indebtedness, ex-
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elusive of indebtedness to the United States

of America for construction charges and re-

funding of such indebtedness, and the in-

debtedness of $1,800,000. created for the

purpose of constructing the improvement and
undertaking designated as Mormon Flat

Development No. 1 and the indebtedness of

4,400,000. direct or contingent, created for

the purpose of constructing the improvement
and undertaking designated as Horse Mesa
Development No. 1 and the indebtedness of

$4,100,000. created for the purpose of con-

structing the improvement and undertaking
designated as Stewart Mountain Develop-

ment, shall not exceed two - thirds of the

amount of the capital stock."

This law under which the two former in-

creases, viz: Mormon Flat No. 1 and Horse

Mesa No. 1, by a vote of a majority of those

voting, as permitted under the act of 1923,

though less than a majority of all the shares

in either instance, w*as held valid and bind-

ing by the Supreme Court of the State of

Arizona, under agreed test cases after such

votes had been had and before the vote on the

Stewart Mountain development was taken,

and the Court held that such act of the state

did not impair the obligation of the contract

of incorporation and that shareholder could

not present the question of the limit of in-

debtedness, as that was alone for the State.



This holding of the State Supreme court as

to the validity of the state law, that it did not

violate the prohibiten of the Constitution of

the United States, is the basis of the jurisdic-

tion of the United States District Court, the

plaintiffs relying on the prohibition in the

Federal Constitution and that prohibition

being violated, by the act as construed by the

Supreme Court of the State of Arizona, to

present to the United States court a case

arising under the Constitution of the United

States.

This is the first question presented on the

record.

A second question presented arises also out

of the charter and its violation as contended

by the appellants.

Article XV of the charter, which has never

been altered, amended or changed reads:

—

"The individual property of the shareholders

shall be exempt from liability for incorporate

indebtedness of this association."

In 1917, without any authority from the

state legislature, or of any law, but with the

consent of all the shareholders who could give

consent, and about which there is now no

objection by these plaintiffs, the charter was
amended to take care of the obligation to the

United States in this way, so as to read:



"Assessments for funds with which to pay

the United States Government for the cost of

the construction and acquisition of the works

commonly known as the Salt River Project

shall be made against the owners of stock, as

the same may be needed therefor. Such as-

sessments shall each be equal against each

share of said stock and the land to which it

is appurtenant."

Except this amendment agreed to in 1917,

to take care of the contract with the United

States to reimburse it for the expenditures so

far made, there has been no change, altera-

tion or amendment to the charter whereby
the shareholder or his property shall be as-

sessed or made liable for corporate indebted-

ness. There is, of course an annual charge,

called an assessment, for service or for water
delivered for irrigation. This is levied, as

it is called, each year for that year and is

paid before water can be delivered for irrigar

tion. This annual service assessment for

water delivered is not in controversy, for it

is considered as payment for operating ex-

penses and that full value is received in the

water furnished for irrigation.

The Supreme court of the state has held in

a suit to test some bond issue that assessments

regularly and duly made as authorized, are

superior to a mortgage, or a lien, except that
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of the state and county, and possibly school

districts, for taxes. Expressly held it super-

ior to a mortgage lien. However in its opinion

the Supreme court did not make any distinc-

tion between the annual assessments for

water and any other sort, for in fact at that

time there had been no other sort of assess-

ments attempted. The reasoning of the court

in that opinion clearly shows that it was ser-

vice assessments that were meant and in the

minds of the court. To that rule, if limited

to the annual charge for water furnished,

even if it be called an assessment, we make
no question here.

After the vote in May 1928 and the favor-

able vote of the required majority of those

participating in the election, as required under

the law of 1923, as held by the State Supreme
court, and after the adoption of the amend-
ment to the charter set out above, bonds were
proposed to be issued for five million four

hundred thousand dollars for which four mil-

lion four hundred thousand was for the

declared purpose of financing the Stewart

Mountain development and one million to re-

fund an unauthorized short term indebted-

ness of that amount, that was claimed to have

been required to complete the Horse Mesa
development, in addition to the sum voted

therefor, and for which bonds had been issued

and sold. To secure the bonds for five million

four hundred thousand dollars that was issued



and offered for sale, there was provided by

resolution of the board of directors, the

proper governing authority, if any one was,

that an assessment be made against the shares

and the lands to which the shares are appur-

tenant of a sum in the aggregate to pay these

bonds, if all other sources of income and

revenue and property be insufficient. This

assessment together with previous assess-

ments to guaranty the payment of the sum
due the United States and assessments made
to secure the Horse Mesa bond issue and the

Mormon Flat development amounts to one

hundred and ten dollars an acre and share,

on each acre of land in the project and on each

share therein, and this last issue of bonds to

the amount of $5,400,000 and this assessment

as security for the payment of the bonds is

sought by the shareholders and landholders in

the project, to be prevented and enjoined and

declared void. A temporary injunction was
asked and denied and then the bonds to the

amount of the Stewart Mountain development

cost, estimated, was issued and the other

million was not issued, so that there has been

issued under this last vote and amendment of

the charter, as of May 1928 a bond issue of

four million four hundred thousand dollars,

and the shareholders shares and the lands

have been assessed with a sum in amount
sufficient to pay these bonds off, with inter-

est, at maturity.
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This assessment, if valid is a first lien on

all the lands in the project and a first lien on

all the shares of the stockholders, collectible

by forced sale of the lands without suit, or by
suit. The by-laws providing a complete

method and proceeding, (if that can be done)

for sale and passing title to the lands without

any judgment of any court, but simply by
advertising and sale similar to tax sales in

general in other states, but not like sales

for taxes in Arizona, for, in Arizona taxes

must be sued for and the tax lien foreclosed

like any other debt, until a new law was
enacted at the last session of the state legisla-

ture providing for summary sale, like unto

the old common law procedure, but that law is

in question before the courts.

Our contention is that by the provision of

the charter there was a contract between the

corporation and the shareholder that the

amount of indebtedness that could be incurred

was limited to two-thirds of the amount of the

capital stock, or the sum of two million five

hundred thousand dollars; (2) that the pri-

vate property of the shareholder, whether it

be his land in the project, or his shares in the

corporation, or his other property, can not be

taken, or pledged, or a lien created on his

property by assessment, or otherwise than by

his voluntary act, and that assessment lien

pledged to secure the payment of corporation



debts. This leaves out of consideration the

annual assessment for service for water that

is furnished annually for irrigation to the

shareholder, for the reason that for that he

gets a quid pro quo in the water he uses and

contracts to pay for at the annual fixed rate,

though we do not by this agree that such an-

nual assessment can be made for any sum in

excess of the reasonable probable current ex-

pense for emergency repairs.

Argument

The contention of the appellee is that the

provision in the law of the territory of Ari-

zona limiting the amount of indebtedness that

that the corporation might incur was subject

to the states waiver and that unless the state

in its sovereign power objected that no stock-

holder could. This was said in the Orme case

about this law, 25 Ariz. 324, but what
about the provision in the charter counsel does

not say, nor did the court.

This provision in the charter of the Water
User's association limiting the amount that

the corporation might become indebted, is as

much a contract as any other provision, if

there had been no law requiring such pro-

vision. The importance of such provision in

the charter is shown by this case where the
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directing authority of the corporation

has issued bonds and obligations of the cor-

poration to the extent of some sixteen millions

of dollars when the charter limits such right

and power to two and one-half million.

Acting under the supposed power to create

and incur that amount of debt of the corporar

tion this directing power of the corporation

has sought and will, unless we succeed in our

contenton here, impose on the shareholder and

make a first lien on his land, a debt to the

amount of about one hundred and ten dollars

an acre and share to secure the payment of

the private debt of the corporation.

As we have always understood, the Dart-

mouth College case held that a charter was a

contract (1) between the state and the cor-

poration, (2) between the corporation and

the shareholder, (3) and between the share-

holders inter sese.

But says counsel, supported by the Supreme
court of the state of Arizona, the provision of

law limiting the amount of indebtedness may
be waived, altered, or changed by the state.

That the provision of the law was made by the

state for the protection of the public and if

and when the condition changes, and at its

pleasure, the state may change that law and
increase that limit. We do not think that is
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sound and we do not assent thereto, but it does

not decide this case. Reliance was not made
on the law alone for the protection of the

shareholder as to this limit of debt, and it may
be, that the attorney who drew the charter

had in mind that such might be held by some
court as the law. He did not rest on the law

to fix the amount of debt that might be incur-

red, he put it in the charter, just as though

there was no law on the subject. The con-

tract within the law and the state, so says the

Supreme Court of Arizona, has by an act pro-

vided that some number less than the whole

body may change such contract against the

will of a minority, to be ascertained at a

special election.

If the state can by this indirection, by

authorizing a portion of the shareholders to

change, alter and amend the contract between

the shareholders and thus bind the dissenting

and minority shareholders, enact a law that

will increase the liability of the shareholder

or lessen his potential share in the corporate

assets, it will as much impair the obligation of

the contract as if it had enacted a law directly

providing for such change in the contract and,

the law so authorizing a portion of the share-

holders to change the contract against the dis-

sent and objection of a minority would be a

violation of the United States constitution.



12

Avondale Land Co. vs. Shook 54 South-

ern Rep. 269—170 Ala. 379

Garey vs. St. Joe Mining Co. (Utah) 91

Pac. 371

Smith vs. Atchinson T. & S. F. Ry. 64

Fed. 275

New Orleans R. R. vs. Harris 27 Miss

517

Mowery vs. Indianapolis R. R. 4 Biss. 78

(Fed. case No. 9891)

State vs. Bank 28 La Ann. 288

Black vs. Del Canal Co. 24 N. J. Eq. 455

Perkins vs. Coffin 84 Conn 287 (79 Atl

1074)

Railroad vs. Veazie 39 Me. 571

Lornsten vs. Union Fisherman 71 Or.

544 (143 Pac. 623)

Allen vs. McKean I Susmn 297 (Fed. Case

229) Bowdoin College case

The Supreme Court has held pointedly that

there was no right in the State to alter or

amend a charter by the Territory. In the case

of Hammons vs. Watkins 262 Pac. 616; (not

yet officially reported) the Supreme court

held;

We are therefore of the opinion that
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there was no reservation by the territory

of Arizona, at the time the bank was in-

corporated, of the right to alter or amend
its articles of incorporation.

We quite agree with the Haskel case

supra, 219 U. S. 104, that when a man
puts property into a business which is

naturally and reasonably subject to regu-

lation for the benefit of the public the

property he devotes to that purpose is

subject to all reasonable regulations

under police power, but we think it is ex-

tending that doctrine too far to say that,

because he has put a certain definite

amount of his money into such business

with the express provision in the agree-

ment guaranteed by the Federal Consti-

tution against impairment, that his

liability shall be limited to the amount so

devoted, in the regulation, not of his

private business, but of the business of

the corporation to which he has made a

specially limited contribution, his private

property may be taken for the purpose,

not of regulating the conduct of the busi-

ness, but of shifting the burden of loss

from one class of citizens to another.
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We therefore hold that Art. 14 sec. II of

the constitution of Arizona imposing

double liabilty upon stockholders of in-

solvent banks, and all statutes passed in

pursuance of such provision, in so far as

it is attempted to apply them to banks

organized before such constutional

provision was adopted and whose chart-

ers contain a provision similar to that of

of the banks in the present case, is in con-

flict with Art. 1 Sec. 10 of the constitu-

tion of the United States and unconstitu-

tional."

In the companion case of Herndon vs.

Ra^mmons decided at the same time 262 Pac.

520 (not yet officially reported) the addition-

al question was presented that by reason of

the constitution having been required and

had been submitted to and approved by Con-

gress while the territory still existed, the pro-

vision in the constitution reserving the right to

alter, amend or repeal all charters ,was valid

as that action by Congress, is not within the

prohibition of Art. I section 10, the court said

:

Assuming for the sake or argument,

without deciding, that the constitution of

the state of Arizona as approved by Con-

gress had the same force and effect at

the time of the adoption as an act of Con-

gress containing the same subject matter
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(right to alter, amend or repeal chart-

ers) and applying to the then territory of

Arizona before its admission would have

had, we are nevertheless of the opinion

that a reasonable construction of the

language of that constitution did not

cause banks incorporated prior to its

adoption and containing provisions in

their charters expressly exempting the

private property of the stockholders from
the debts of the corporation to be govern-

ed by the provisions of Art. 14 Sees. 2

and II, supra.

It is difficult to believe, in view of the

fact that our constitution expressly pre-

serves all existing contracts under Art.

22 Sec. I supra, and forbids the abroga-

tion of contracts under Art. 2 Sec. 25

that it was intended, Art. 14 Sees. 2 and
II, although they contain no language

making them retroactive on their face,

were intended to do the very thing for-

bidden by the two provisions of the con-

stitution last quoted. On the contrary if

we hold that sections 2 and II of Art. 14

supra, were intended to have prospective

effect only and to apply solely to corpora-

tions to be organized in the future under
the laws of the new state, we have adopt-

ed a construction which is in consonance
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also with the prinicples set forth in Art.

2 sec. 25 and Art. 22 sec. I supra and with

natural justice."

The question came again before the

Supreme court of Arizona in December 1928

in the case of Dagg vs. Hammons 272 Pac. 643

(not yet officially reported). The facts as

stated were, that a bank had been chartered

in 1910 before statehood, with capital stock of

$25,000. and in 1923 this charter was amend-

ed with an increase in the stock of $50,000.

and then in 1924 was again increased to

$150,000. It failed and went into the hands
of State Bank Commissioner, Hammons, who
sued to recover the double liability from the

stockholders, Dagg &c. The court said

:

"The bank charter is a contract between

the corporation and the State which can-

not be changed except by mutual consent.

With such consent it may be changed in

any particular. (4 Wheat. 518)

The interest of the stockholder in the

corporation arises out of a different con-

tract between each shareholder and the

corporation, but it is equally protected.

Bank vs. Dolley 219 U. S. 121; Avondale

Land Co. vs. Shook 170 Ala 379; 54 So.

269 ; And no stockholder against his con-

sent can be deprived of such protection.
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Am. Printing House vs. La. Board of

Trustees, 104 U. S. 711; Citrus Growers

vs. Salt River Valley Water User's Ass'n.

(this appellee) 268 Pac. 773.

When the corporation was first organ-

ized it contracted with the territory of

Arizona that the property of its share-

holders should not be liable for its cor-

porate debts. The shareholders purchas-

ing stock in the corporation took such

stock with the law as it then stood as a

part of their contract with the corpora-

tion, Southern Surety Co. vs. Oklahoma
241 U. S. 582; Morrell vs. Phoenix 16

Ariz. 511.

Under the law, existing shareholders

were advised that the capital stock might

be increased. They were equally advised

however, that no liability could ever be

imposed upon them for the debts of the

corporation and their contract was made
with both conditions a part thereof.

When, therefore, the corporation in

1923 and in 1924 increased the amount

of the capital stock it was not a breach

of the contract with the original share-

holders, but rather in pursuance of such

contract and the contract between sub-

scribers to the new stock and the corpora-
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tion was governed by the law as it was
when that contract was made. But since

an increased liability was not provided

by law when these shareholders first ob-

tained their stock, such liability could not

be imposed upon them without their con-

sent and mere acquiscence in what under

the law they knew to be permitted by
their original contract cannot be con-

strued as acquiescence in something for-

bidden thereby.

We hold therefore that so far as any

stock, which was a part of the original

capital stock before the adoption of the

constitution in 1912 or any reissue there-

for, is concerned, (Italics ours) it is

exempt from the double liability set forth

in Art. 14 sec. II supra, but that any

stock thereafter issued is subject to the

constitutional liability."

When the charter of appellee was granted

under the general law of the territory before

statehood there had never been any reserva-

tion of the right to alter, amend or repeal the

charter. Whatever it was and was permitted

under that law to be, it was a contract under

the ruling of the Supreme Court in the Dart-

mouth College case. Not only did the law as

it then was, prohibit the creation of an in-
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debtedness exceeding two-thirds of the capital

stock, or in figures $2,500,000. and not only

was that law a part of the contract, if not

written in it, there was such provision written

into the charter. It also expressly provided

that the private property of the shareholder

should not be taken for corporate debts. Then
paraphrasing the expressions in the last

when this corporation was organized it con-

opinion of the Supreme court of Arizona,

tracted with the territory that the property

of the shareholders should not be liable for

its corporate debts. The shareholders pur-

chasing stock in the corporation took such

stock with the law as it then stood as a part of

their contract with the corporation. Under
the law as it then existed the shareholders

were advised that the limit of indebtedness

should not exceed two-thirds of the amount
of the capital stock. They were also advised

that no liability could ever be imposed upon
them for the debts of the corporation, and
their contract was made with the corporation

with both conditions as a part thereof by ex-

press stipulation therein contained.

Over the objections of these complaining

stockholders and against their open and active

opposition both those conditions in their con-

tract have been violated.

Their original liability was fifteen dollars
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a share, which was increased with their con-

sent so as to include the amount of liability to

the United States Government for the amount

advanced, but there has been no further con-

sent given, yet the present liability on each

share of stock and on each acre of land in the

project is in excess of one hundred and ten

dollars, or more than nine times the amount
they agreed to assume in the beginning. If

this increase can be laid on them and their

land and their shares against their consent

and protest then there is no limit, either of

indebtedness or indvidual liability.

We suppose counsel may say that the bonds

have been issued and sold, as he will say,

to innocent purchasers for value. True they

have been issued and maybe sold, but both

issue and sale was AFTER THESE COM-
PLAINANTS had exhausted every remedy
known, including the filing and dilligently

prosecuting this suit.

Purchasers could not be innocent and with-

out notice of our objection for such have been

in season and out of season, timely and un-

timely, insistent, consistent and persistent

The court will note that this is a purely

private corporation, engaged in a purely pri-

vate enterprise, at least in so far as it is

manufacturing and selling electric power. It
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has no power of taxation and could be given

none. Its offices are not open to the public,

yet the only place that is required these prior

first liens shall be recorded are in the private

minutes of the officer of this corporation, that

are not open to public inspection.

If a purchaser of any farm under this pro-

ject should desire to investigate the title, or

any lender should desire to know the security

of a mortgage on any lands in the district

covered by the project, he must go, not only

to the public records of the county Recorder,

the county Tax collector, but he must go to the

private records of this private corporation to

see if it has any liens recorded on its private

books, and to see the amount, that may be due

on any assessments, after he has searched

through the public records and found from the

charter of this corporation that the limit of

liability is fixed at fifteen dollars a share and

and that no other liabiltiy can be assessed or

charged against the property or shares.

Take another example : We have in Arizona

a homestead law that provides that a prop-

erty owner may, by certain procedure, have

set aside to him and family a homestead, not

exceeding four thousand dollars in value.

When this statute is complied with such prop-

erty so designated is taken out of reach of all

sales for debt, except taxes, by any sort of
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process or judgment, or court, or legal pro-

cedure, unless the owner and the wife shall

waive same by deed of mortgage duly execut-

ed and signed by BOTH. What about the

many homesteads that may have, and doubt-

less have, been so claimed and set apart. Could

they be sold under this summary proceeding

provided by the by-laws of this association.

Certainly not. Then, what becomes of that

portion of the burden of this corporate debt

that such assessments on homesteads fail to

pay? Do the remaining property owners have

to make that good also, in addition to their

owTn pro rata portion.

This only shows the absurdity of the assess-

ment to pledge to the bondholder to secure him

in the payment of the corporate debt, that the

charter provides and contracts shall never be

a charge against the shareholder or his prop-

erty.

He was assured by the contract that his

property that he did not then and there devote

to that enterprise, should never be called on

to pay any portion of any debt. He was as-

sured that his stock liability of fifteen dollars

per share was the full limit of his undertak-

ing. If he agreed to more it must be the re-

sult of a new contract. He was also assured

by the contract contained in the charter that

the officers selected to manage the corpora-
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tion could not create nor incur an indebted-

ness in excess of two million five hundred
thousand dollars without the consent of the

shareholders themselves and that meant all. It

did not say and could not be tortured into

meaning that a majority of those voting at a

special election could bind the minority.

The state cannot by statute authorize a

majority, or any number less than all, to

amend the charter so as to bind any share-

holder who might object, and this is especial-

ly applicable when this dissenting shareholder

is to be made liable in money for more than he

agreed to contribute to the enterprise, more
than he devoted to the business by his contract

to take stock.

Counsel may also contend, as below, that by

the extension of the charter sought and ob-

tained from the state the right to amend the

charter in respect to the amount or limit of

debt exists.

That question has been decided squarely

in the cases of Franklin Co. court, v. Bank 87

Ky. 370; 9 S. W. Rep. 212; and People vs.

Marshall 6 111. 672.

But remember there has never been any

sort of statute enacted that changed the

liability of the shareholders as to the debts of
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the corporation, except by the constitutional

provision, that is limited to bank and insur-

ance shares.

A reversal is asked.

Respectfully

JOHN W. RAY
For Appellants

T. E. ALLYN
Of Counsel
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STATEMENT OF THE CASE

The statement of the case in appellants' brief is in-

complete, and in many respects wholly at variance with

the facts disclosed by the record. We therefore find

it necessary for the appellee to make its own statement

of the case.

The appellants, plaintiffs below, brought this suit

as minority shareholders of the appellee, defendant



below, to enjoin the sale and issuance of bonds of the

appellee authorized by the majority of the sharehold-

ers of the appellee at an election called for that pur-

pose.

The record shows that on July 10th, 1928, a motion

to dismiss the original petition in equity was denied,

and on said date the application for temporary injunc-

tion was also denied. (Transcript, page 81) The

amended petition in equity was filed October 5th, 1928.

(Transcript, page 17) The transcript does not con-

tain the original petition in equity so no point is pre-

sented to this court with reference to the denying of

the application for temporary injunction. The record

also shows that on April 13th, 1929, the case was sub-

mitted to the court for decision upon a stipulation to

be filed by the parties. (Transcript, page 82) The

stipulation was filed on April 22nd, 1928. (Tran-

script, pages 45 to 48) The decree appealed from was

rendered on the 15th day of June, 1929. (Transcript,

page 79) This decree is based upon the stipulation

filed April 22, 1929. Petition for rehearing was filed

(Transcript, pages 84-88), and said petition for rehear-

ing was denied on September 9th, 1929. (Transcript,

pages 83-84) Reference to the stipulation referred to

in the decree, said stipulation being set forth on pages

45 to 48 of the transcript, shows that the effect of the

stipulation is as follows:

1st. That all of the allegations of the amended pe-

tition in equity which are not denied shall be taken as

confessed as true.



2nd. That the allegations and denials in the an-

swer to the amended petition arc to be taken as con-

fessed as true, with the following exceptions, to-wit:

(a) The exception that defendant's denial of the

allegation that plaintiffs have at no time agreed to or

consented to the amendment of the articles of incor-

poration contained in Paragraph Number II of de-

fendant's answer to the amended petition in equity

shall be taken to mean only that none of the plaintiffs

opposed any such amendment other than by voting

against the same and perhaps urging other sharehold-

ers to vote against the same, and that none of the

plaintiffs made any formal protest against any such

amendment or took any legal proceedings to prevent

such amendment becoming effective, and

(b) The exception that the plea of estoppel against

the plaintiffs stated in said answer to the amended pe-

tition shall be held to mean only that the plaintiffs did

no affirmative act in their objection to any such al-

ed action of the corporation other than to speak

their objections to the proposals, and to vote against

such proposals when submitted to the shareholders by

some, but not all of the plaintiffs. That plaintiffs took

no legal steps to contest the election or prevent further

action by the corporation until the present proposal to

build Stewart Mountain dam, questioned by this suit.

By the stipulation there were submitted to the court

and filed in the case certain provisions of the articles

of incorporat ion and by-laws of the defendant.



In effect, the foregoing stipulation submits the case

for the decision of the court upon the allegations of the

amended petition in equity to the extent that they are

admitted by the answer to the amended petition in

equity, and the affirmative allegations of the answer

to the amended petition in equity. In order to determ-

ine the issues passed upon by the court in reaching its

decision it is therefore necessary to consider the alle-

gations of the amended petition in equity, the denials

thereof by defendants ' answer thereto, and the affirm-

ative allegations in the answer to said amended peti-

tion in equity.

PARAGRAPH I.

In Paragraph I of the amended petition in equity,

plaintiffs allege the following

:

(a) Plaintiffs are the owners of more than 2500

acres of land within the project covered by defend-

ant 's charter, and the owners of more than 2500 shares

of stock in the defendant corporation.

(b) That defendant is a corporation, duly organ-

ized under the laws of the Territory of Arizona, on

February 9, 1903, and is still existing as such corpora-

tion.

(c) The total number of shareholders of the de-

fendant is now approximately seven thousand. That

such shareholders are continually changing by reason

of sales and transfers of land within the district.

(d) The total number of shares authorized to be

issued by the defendant is 250,000, and approximately,



if not wholly, thai number have been issued and are

outstanding.

(e) By reason of the great number of shareholders

it is impracticable, if not impossible, to make all of

said shareholders parties to the suit.

(f) That plaintiffs have a common interest in and

are affected alike by the matters complained of, their

interests differing in degree only according to the

number of shares owned by each.

(g) Plaintiffs constitute a minority of the share-

holders of the defendant. The action complained of

as done or threatened to be done are acts of the ma-

jority as represented by the governing body of the or-

ganization, called the Board of Governors.

(h) That the amount and value in controversy is

more than Five Million ($5,000,000.00) Dollars, being

the issue and sale of the obligations of the defendant

corporation in the sum and amount of Five Million

One Hundred Thousand ($5,100,000.00) Dollars.

(j) That the liability of E. M. Owen, W. J. and

Harriett Burnett, will exceed Three Thousand

($3000.00) Dollars each. (Transcript, pages 2-4)

The above allegations of Paragraph I of the amend-

ed petition in equity are admitted in defendant's an-

swer thereto, excepl the allegation that Five Million

One Hundred Thousand ($5,100,000.00) Dollars of

bonds are proposed to be issued, with respeel to which

it is stated thai bonds aggregating a total of Four Mil-

lion One Hundred Thousand ($4,100,000.00) Dollars

have been issued since the filing of the original peti-



tion in equity, and no further bonds are proposed to

be issued. (Transcript, page 18)

PARAGRAPH II.

In Paragraph II of plaintiff's amended petition in

equity, the following allegations are made

:

(a) That at the date and time of the incorporation

of the defendant under the laws of the Territory of

Arizona, it was provided by the laws of said territory

that the articles of incorporation must specify

:

" The highest amount of indebtedness or liabil-

ity direct or contingent to which the corporation

is at any time to be subject, which must in no case

exceed two-thirds of the amount of capital stock".

(b) That the articles of incorporation of the de-

fendant in compliance with said statute, contained the

following provision:

"The corporate indebtedness shal 1 not exceed
two-thirds of the amount of the capital stock'

'

and the further provision,

"The capital stock of the Association shall be

Three Million Seven Hundred Fiftv Thousand
($3,750,000.00) Dollars, and be divided into two
hundred fifty thousand (250,000) shares of the

par value of Fifteen ($15.00) Dollars per share."

(c) That at the date of said incorporation, to-wit,

February 9th, 1903, the laws of the territory of Ari-

zona did not provide any method of amending the art-

icles of incorporation with respect to the change in the



amount of the indebtedness of the corporation, nor

could the corporation at that time have increased the

limit of its liability beyond the amount provided in its

charter, for the reason that the limit fixed in the arti-

cles was the highest amount permitted by law.

(d) That at no time prior to the filing of the arti-

cles of incorporation of the defendant, nor at that time,

that is, February 9th, 1903, had the territory of Ari-

zona ever, by any law or act reserved any right to al-

ter amend or repeal the charters of corporations or-

ganized under the laws of Arizona, and that the right

to alter, amend or repeal a charter of a private corpor-

ation organized under the laws of the territory did not

exist, and was not claimed to exist by any authority.

(e) That by virtue of the laws then existing at the

date of the incorporation and by the original articles

of incorporation, signed by the incorporators and as-

sented to by the stockholders, it was agreed and con-

tracted between themselves as stockholders, and be-

tween the stockholders of the corporation, and between

the state and the corporation, that the corporate in-

debtedness o fthe defendant should never exceed two-

thirds of its capital stock, or a total of Two Million

Five Hundred Thousand ($2,500,000.00) Dollars.

Thai said amount was the maximum liability that

would ever be a charge against the property of the cor-

poration, or be a charge againsl the property of the

shareholders, or be assessed againsl the lands or shares

of the shareholders.

(f) Thai at n<> time has it ever been agreed to or

consented to by the shareholders or by the plaintiffs
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that the articles of incorporations should be altered,

amended, or changed with respect to the limit of in-

debtedness the corporation may incur or assume, or

be liable for, direct or contingent. (Transcript, pages

4-6)

The allegations mentioned under Paragraphs (a),

(b) and (c) above are admitted by the answer.

With respect to Paragraph (d) above, the answer

admits that on the date of the incorporation of the

defendant, to-wit, February 9th, 1903, the territory

of Arizona had not by any law or act reserved any

right to alter, amend or repeal the charters of private

corporations organized under the laws of the Terri-

tory. The answer, however, denies the allegation that

the right to alter, amend or repeal the charter of a

private corporation organized under the laws of the

Territory did not exist at the time of the incorpora-

tion of the defendant, and alleges that such right did

exist to a certain extent under the constitution and

laws of the United States of America.

With respect to Paragraph (e) above, the answer

denies that any contract among the stockholders of

the defendant, or between the stockholders of the de-

fendant and the corporation was entered into or cre-

ated by the articles of incorporation of the defend-

ant limiting the amount of indebtedness that the cor-

poration might incur. The answer specifically de-

nies that by said articles of incorporation there was

any contract created among the shareholders of the

defendant or between the shareholders of the Defend-

ant, and the corporation, limiting the maximum Lia-



bility of the defendant corporation to Two Million

Five Hundred Thousand ($2,500,000.00) Dollars or

any other sum. The answer further alleges that the

provisions in the statute of the Territory of Arizona

Limiting the indebtedness of corporations organized

under the laws of the Territory of Arizona at the

time the defendant corporation was organized, op-

erated only to restrict corporations from incurring

any indebtedness above said amount as against the

will of the Territory of Arizona. That the provision

in the articles of incorporation of the defendant lim-

iting its indebtedness was inserted only to comply

with the aforesaid statute of the Territory, and had

no other or further effect than to limit said indebt-

edness as against the will of the Territory of Ari-

zona.

With respect to Paragraph (f) above, the answer

denies the allegation that the plaintiffs have at no

time agreed or consented to the amendment of the

articles of incorporation of the defendant, and al-

leges that the said articles of incorporation have

been amended at several different times in different

respects by the shareholders of said corporation.

That the plaintiffs, or the persons who at the time

owned the stock now held by plaintiffs, either voted

in favor of such amendments or acquiesced in the

same. (Transcript, pages 18-21)

PARAGRAPH III.

In Paragraph III of the amended petition in

equity, it is alleged thai after the adoption and filing
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of the original articles of incorporation, to-wit, on

February 13th, 1923, the law of the state of Arizona

was amended and changed so as to provide that cer-

tain indebtedness of a corporation should not be con-

sidered in determining the highest amount of indebt-

edness or liability that it might incur or be liable

for provided such exempted indebtedness must be

consented to by a vote of three-fourths of the stock

voting at an election, regular, or called for that pur-

pose, and that by reason of such statute enacted Feb-

ruary 13th, 1923, and the consent of three-fourths

of those voting at a special election held on May 8th,

1928, although such three-fourths majority of those

voting was less than a clear majority of all the out-

standing stock issued, the officers and Board of Gov-

ernors of the defendant claim that by reason or such

legislative enactment and the vote so cast, that the

defendant corporation has the right, power and au-

thority to file an amendment to the charter of the

corporation, and then by reason of such amendment

and the act of the state legislature of February 13th,

1923, to create and incur an indebtedness and liabil-

ity in excess of the charter limit of two-thirds of the

capital stock, or a total of Two Million Five Hun-

dred Thousand ($2,500,000.00) Dollars, notwithstand-

ing the plaintiffs and other shareholders have op-

posed and protested. Said Paragraph III of the

amended petition in equity further states that the

officers of the defendant are threatening to issue

and sell negotiable bonds of the corporation in the

sum of Five Million One Hundred Thousand ($5,100,-
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000.00) Dollars, and to mortgage or pledge the as-

sets of the corporation for the payment thereof, as

well as to pledge the funds to be raised and collected

from an assessment against the lands and shares of

the stockholders, including the plaintiffs. (Tran-

script, pages 6 and 7)

The answer admits the allegations contained in

Paragraph numbered III of plaintiffs' amended pe-

tition, except the allegation that the officers of the

defendant are threatening* to issue and sell bonds in the

sum of Five Million One Hundred Thousand ($5,100,-

000.00) Dollars, and alleges that bonds aggregating a

total of Four Million One Hundred Thousand ($4,-

100,000.00) Dollars, have been issued since the filing

of the original petition in equity in this case, and

that no more of such bonds are now proposed to be

issued. (Transcript, page 21).

PARAGRAPH IV.

In Paragraph IV of plaintiffs' amended petition

in equity the Following is alleged:

(a) That the existing indebtedness of the defend-

and is as follows:

Amount unpaid to the United States~$6,568,796.58

Bond issue. Mormon Flat Project 1,800,000.00

Bond issue. Horse Mesa Project. 4,400,000.00

Bond issues (said to be opera-

tion expenses) 1,000,000.00

Floating current indebtedness 464,577.00

(b) Thai the total outstanding indebtedness fixed

by the articles of incorporation exceeds the limit
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fixed by the original articles of incorporation by the

sum of approximately Twelve Million ($12,000,-

000.00) Dollars.

(c) That much of this excess of indebtedness has

been created under the authority of the act of the

legislature of February 13th, 1923, and without the

consent of the shareholders, save as expressed at some

election held under said act, where at no time a clear

majority of all the shares voted for the increase, and

without the consent of the plaintiffs.

(d) That the creation of such excess of the limit

of indebtedness of Two Million Five Hundred Thou-

sand ($2,500,000.00) Dollars, fixed by the law and

articles of incorporation at the time of the incorpora-

tion of the defendant, is in violation of and was made

and incurred in violation of the contract of the arti-

cles of incorporation and was made under the sanc-

tion and authority of the act of the legislature of

February 13th, 1923. (Transcript, pages 7 and 9)

The answer admits the existence at the time of the

filing of the original petition in equity of substan-

tially the amount of indebtedness set forth in para-

graph (a) above, and admits that the indebtedness

at the time of the filing of the original petition in

equity exceeded Twelve Million ($12,000,000.00) Dol-

lars. The answer denies that said indebtedness was

or now is in excess of the highest amount authorized

to be incurred by its charter. The answer denies that

said indebtedness was created under the act of the

legislature of February 13th, 1923, and alleges that

said indebtedness was created by virtue of and in
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compliance with the constitution and laws of the

state of Arizona and articles of incorporation and by-

laws of the defendant, as they existed at the time of

the incurring of said indebtedness.

The answer denies that said indebtedness was in-

curred without the consent of the shareholders, and

alleges that the amount of indebtedness of the United

States, being originally in the sum of approximately

Eleven Million ($11,000,000.00) Dollars, was incur-

red by the defendant with the consent of each and

every shareholder of the Association at the time of

the incurring of said indebtedness, and alleges that

the remainder of said indebtedness, except the bond

issue of One Million ($1,000,000.00) Dollars, for op-

erating expenses, and the floating current indebted-

ness of Four Hundred Sixty-four Thousand Five

Hundred Seventy-seven and 05/100 ($464,577.05)

Dollars, existing at the time of the filing of the orig-

inal petition in equality in this cause was incurred

with the consent of all the shareholders of the defend-

ant, each of said shareholders either voting in favor

thereof or assenting to the same, and all of said in-

debtedness, except the two items last mentioned, was

approved at an election of the shareholders of the de-

fendant, at which more than a majority of the stock

of the defendant was voted, and at which far more

than three-fourths of the votes cast were in favor of

the incurring of such indebtedness. The answer de-

nies that any of the indebtedness of the defendant

was incurred in violation of any contract created by

the articles of incorporation of the defendant or by
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virtue of any authority of the act of the legislature

of the state of Arizona adopted February 13th, 1923.

The answer further alleges that the act of the legis-

lature of the state of Arizona, adopted February

13th, 1923, merely removed a restriction that the for-

mer territory of Arizona had placed upon the in-

debtedness of corporations. (Transcript, pages

21-23)

PARAGRAPH V.

In Paragraph Y of the amended petition in equity,

it is stated that the Supreme Court of the state of

Arizona, and the Superior Court of Maricopa County,

in their decision and judgment have declared and de-

cided that the act of the state legislature of February

13th, 1923, is valid, and applies to the defendant cor-

poration, and binds defendant and its shareholders,

and that said act authorized the defendant to incur

an indebtedness in excess of Two Million Five Hun-

dred Thousand ($2,500,000.00) Dollars, but in said

opinions and judgments, said courts did not decide,

nor determine, nor adjudge as to whether the said

law of February 13th, 1923, was in violation of the

Constitution of the United States, (Transcript, page

9)

The answer admits that the Supreme Court of the

state of Arizona, and the Superior Court of Maricopa

County, Arizona, by their decision and judgment have

declared and decided that the act of the state legisla-

ture of the state of Arizona of February 13th, 1923,

is valid, and applies to the defendant corporation,
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and binds it and its shareholders. The answer denies

that said courts did not decide nor determine, nor

adjudge as to whether the act of February 13th, 1923,

was in violation of the Constitution of the United

State, and alleges that said courts did in fact determ-

ine and decide that the act of February 13th, 1923,

was not in violation of the Constitution of the United

States. (Transcript, pages 23-24)

PARAGRAPH VI.

In Paragraph VI of the amended petition in equity

it is stated that the defendant corporation, by its

officers and governing body, proposes to again and

further increase its indebtedness and liability to the

extent of Four Million One Hundred Thousand ($4,-

100,000.00) Dollars more, by the issuance and sale

of bonds in the amount of Five Million One Hun-

dred Thousand ($5,100,000.00) Dollars, using One

Million ($1,000,000.00) Dollars to pay off or refund

a like sum now outstanding, and has advertised and

received bids for the sale of such bonds, and agreed

to accept a certain bid therefor, and such officers

of the defendant threaten to issue and deliver such

bonds for that amount, the same to be in addition to

the amount then outstanding, or an approximate to-

tal liability of Fifteen Million ($15,000,000.00) Dol-

lars. (Transcript, pages 9 and 10)

The answer denies the allegations contained in

Paragraph VI of the amended petition in equity,

and in respecl to said allegations says that defendant

is not now, and never lias been indebted in excess of
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the amount permitted to it by law, and by its articles

of incorporation, and that since the filing of the orig-

inal petition in equity in this cause, it has issued its

bonds, aggregating the sum of Four Million One

Hundred Thousand ($4,100,000.00) Dollars, and that

it is not proposing to issue any further bonds at the

present time. (Transcript, page 24)

PARAGRAPH VII.

Paragraph VII of the amended petition in equity

states that at the time of the creation of the indebt-

edness to the United States for the Mormon Flat

Project, and for the Horse Mesa Project, the defend-

ant corporation agreed and pledged that the said

corporation would levy and collect an assessment on

the lands and shares of stockholders, including the

plaintiffs, sufficient in amount to pay off and liq-

uidate the principal sum thereof, together with in-

terest, and the defendant agreed to make, and sofar

as it had powder to do so, did make such assessments

a lien on the lands of the plaintiffs in the irrigation

district, and now, by the proposal to issue and sell

additional bonds in the amount of Five Million One

Hundred Thousand ($5,100,000.00) Dollars, the de-

fendant agrees to make and levy an additional as-

sessment on the lands and shares of the plaintiffs

sufficient, with a like levy on all the shareholders,

to meet and pay off and satisfy these bonds. Plain-

tiffs say that these assessments against their lands

so ordered and proposed to be made amount to a

charge against the lands of the plaintiffs of more
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than One Hundred Fifty Thousand ($150,000.00)

Dollars, and is in violation of the contract contained

in the articles of incorporation, and that the same

is made on the asserted authority of the act of the

state Legislature of the state of Arizona, enacted Feb-

ruary 13th, 1923, as construed by the courts of Ari-

zona. (Transcript, pages 10 and 11)

The answer admits the levy of the assessments on

the lands of its shareholders, mentioned in said Par-

agraph VII, but denies that said assessments are il-

legal, and denies that the levy of said assessments

violates any contract created by the adoption of the

articles of incorporation of the defendant, and denies

that said assessments are made under the authority

of the act of the state legislature of Arizona, en-

acted February 13th, 1923, or the construction placed

thereon by the courts of the state of Arizona. The

answer alleges that said assessments are made by

authority of the laws of the state of Arizona and the

articles of incorporation and by-laws of the defend-

ant, which have been expressly assented to in writ-

bag by each of the plaintiffs, or by persons through

whom they have obtained their shares of stock in

the defendant corporation. The answer further stales

that since the filing of the original petition in equity

in this cause, defendant has issued, sold and deliv-

ered its bonds aggregating a total of Pour Million

One Hundred Thousand ($4,100,000.00) Dollars, and

that it is not now proposing to issue any further

bonds. (Transcript, pages 24 and 25)



18

PARAGRAPH VIII

In Paragraph VIII of the amended petition in

equity, it is alleged as follows:

(a) That by Article XV of the original articles

of incorporation of the defendant it is provided,

"The individual property of the shareholders

shall be exempt from liability for incorporate

indebtedness of this Association" and,

(b) That by Section 2 of Article V of said arti-

cles it is provided in substance as follows: That no

payments for the capital stock of the Association

shall be required except that the stockholders shall

perfect their rights to the use of water from any

storage works that may be constructed by the proj-

ect or by the United States Government, and that

when subscriptions for such rights are made and com-

pleted, such shareholders shall be deemed to have

fully paid for their stock, and

(c) That by Section 4 of Article XIII of the arti-

cles of incorporation as amended August 21, 1917, it

is provided that assessments for funds with which

to pay the United States Government for the cost

of the construction and acquisition of the works

commonly known as the Salt River Project, shall

be made against the owners of stock as the same may

be needed therefor, and such assessments shall eacli

be equal against each share of such stock, and the

land to which it is appurtenant.

(d) It is further alleged that the above is the

only authority or power in the defendant or its offi-
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cers or directors, or managers to assess or levy an

assessment on the lands or shares of the stockholders

other than for the animal service assessment for

water, and that there is no power given or reserved

in the defendant or its officers or management to

levy or assess the individual lands of any sharehold-

ers to pay any indebtedness of the corporation, save

for the sole purpose of paying the debt due the

United States Government for the original construc-

tion cost, and that if the power is held to exist in

the defendant to create a corporate indebtedness in

excess of Two Million Five Hundred Thousand ($2,-

500,000.00) Dollars, the defendant has no power or

authority to levy an assessment against the shares

or the lands of the shareholders, and pledge such as-

sessment as security for any such corporate indebt-

edness, or at all.

(e) It is further alleged that the Supreme Court

of Arizona lias held that assessments that are author-

ized and duly made under the by-laws and articles

of incorporation, are a first and prior lien on the

lands of the shareholders, superior over all liens ex-

cept tax liens, and that assessments duly and regu-

larly made may be sued on and payment thereof en-

forced by an ordinary action at law, with a personal

judgmenl and execution thereon against the prop-

erty of the shareholder, and that by such process the

individual private property of the shareholder other

than his lands benefited by water or his stock in

the Association, may be taken \'nv the corporate in-

debtedness of the Association, directly contrary to
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the provision of Article XV of the articles of incor-

poration above set out, and in violation of the contract

of incorporation above set out. (Transcript, pages

11-14)

The answer admits the allegations mentioned in

Paragraphs (a), (b) and (c) above set forth.

The answer denies the allegations mentioned in

Paragraph (d) above set forth, and admits that the

Supreme Court of the state of Arizona has held and

decided that assessments duly made under the by-

laws and articles of incorporation are a first and

prior lien on the lands of the shareholders, superior

to all other liens, except for taxes.

In answer to Paragraph VIII of the amended pe-

tition in equity, the answer alleges that the power

and authority of the defendant to levy assessments

against the lands of its shareholders are set forth in

Article XIII of its articles of incorporation, as

amended August 21, 1917, and as further amended

April 3, 1923, and sets forth verbatim said article,

which reads as follows:

"ARTICLE XIII

(As amended August 21, 1917)

Section 1. Revenues necessary for the accom-
plishment of the purposes of this Association

shall be derived:

First : From income arising from the sale, lease,

or otherwise furnishing electric or other power
or power privileges and from the delivery of

water for irrigation;
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Second: From assessments, so far as they may
be Prom time to time necessary, of the cost of

const ruction, improvement, enlargement, better-

ment, repairs, operation and maintenance of the

irrigation and other works of the Association, or

of those under its management, operation and
maintenance.

Section 3. The Council shall have the power to

make and enforce necessary by-laws for the

making, levying and collecting and enforcement
of assessments and charges for service.

Section 3. The Board of Governors shall, at

its regular meeting in May of each year, or at

such other time annually as may be fixed by by-

laws, estimate the probable cost of the operation,

maintenance, repair, enlargement and betterment

of the works of the Association and those under its

management, care and operation, for the year
ginning on the first day of the next ensuing

October, including therein anv deficit otherwise

unprovided for, and the amount probably neces-

sary to pay the Government and annual install-

ment of tin 4 construction cost of the Salt River
project, assumed by the Association. It shall

also at the same time estimate the probable net

income of the Association from all sources, other

than that which may be derived from the service

of water to its shareholders, if anv.

From such estimated cost there shall be de-

ducted the estimated net income, and upon this

difference shall be computed the charge to be

made to shareholders for the service of irrigat-

ing water for the year beginning on the first

day of October next ensuing. (23)

Such charge shall be based upon the service of

each acre fool as the unit of measurement. A
minimum charge shall be made againsl every acre

to which stock is appurtenant of a charge, as for
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the use of, two acre feet, whether used or not by
the owner.

The Board may graduate the charge to be made
per acre foot of water delivered, increasing the

charge per acre foot with the use of each acre

foot in excess of two acre feet used by the owner.

The price to be charged per acre foot of wTater

to be served, shall be fixed as nearly as that can
be practically done so that the aggregate receipts

from that source shall equal, with other amounts
applicable thereto, the cost of operation, mainte-
nance and repair for the year for which such
charge is fixed.

Charges for service of water shall be paid in

advance for its delivery.

No water shall be delivered in any year beyond
the year in which the contract was made for

water.

As funds will be necessary for the operation
and maintenance of the irrigation works, and to

pay the first installment of the cost of construc-

tion, upon the taking over by the Association of

the project, before the regular annual assessment

as above provided can be made, the Board of

Governors are directed, as soon as convenient

after the execution of the contract with the Gov-
ernor relative to the taking over of, care, opera-
tion and maintenance of the project, make the

necessary assessment of the funds so needed in

the manner now prescribed by the by-laws, so far

as they are applicable, but without the prelimi-

nary notices therein prescribed.

The by-laws of the Association relating to as-

sessments, so far as they are applicable and not
inconsistent with these articles, shall be and re-

main in force until otherwise provided by the

Council.
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Section 4. Assessments for funds with which
to pay the United States Government for the cost

of the construction and acquisition of the works
commonly known as the Salt River Project shall

be made against the owners of stock, as the same
may be needed therefor. Such assessments shall

each be equal against each share of said stock

and the lands to which it is appurtenant.

Section 5. Assessments for expenditures for

purposes that are of benefit to a part only of the

shareholders may be specially assessed in pro-

portion to such benefits against such sharehold-

ers, but no expenditure to be provided for, or cov-

ered by, such special assessment shall be made,
or obligation to expend the same incurred, except

upon the petition of the holders of two-thirds of

the shares (24) to be so specially benefited there-

by.

Section 6. Assessments shall become, from time

to time as they are made and levied, and, until

they are paid or otherwise discharged, shall be

and remain a lien on the lands of the sharehold-

ers against which they are levied, and upon the

shares of stock appurtenant to said lands, and all

rights and interests represented by such shares.

The manner of fixing the lien and enforcing the

same shall be prescribed in the by-laws. In addi-

tion to any such provision, the Association may
en Force the payment of assessments by suit there-

for in a court of competent jurisdiction.

Section 7. Assessments and charges may be

so made as to maintain in each year a fund in

the treasury, not to exceed One Hundred Thou-
sand Dollars ($100,000.00) with which to meet
the cost of unexpected damage or injury by flood

or otherwise to the project.

s.ction 8. Except lor the ordinary operation,

maintenance and repair, no work shall he under-

taken, purchase made <>r indebtedness incurred or
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be authorized during any one year whereof the

cost or amount thereof shall exceed One Hun-
dred Thousand Dollars ($100,000.00), until it

shall have first been ratified by at least a major-
ity of the votes cast at an annual election or at

an election to be called for that purpose. Special

elections may be called and held for such pur-

pose under such by-laws as the Council may pre-

scribe, not inconsistent with these Articles.

Section 9. The Board of Governors shall each

year fix the charge to be paid for the delivery

of water to the lands, the owners of which are not

shareholders of the Association.

In addition to the charges fixed for the de-

livery of water to shareholders who are served
with gravity water only,the Board of Governors
shall each year fix an additional charge to meet
the additional cost of service of other than grav-

ity water, provided that no lift charge shall

hereafter be required from lands under the High-
line Canal as now constructed. (As amended
April 5, 1925.)

(Transcrip, pages 28-32)

PARAGRAPH IX

In Paragraph IX of plaintiffs amended petition

in equity, it is stated that if the act of February 13th,

1923, is held as has been adjudged by the Supreme

Court of Arizona, and the Superior Court of Mari-

copa County, to apply to the defendant corporation,

the State of Arizona has enacted and passed a law

that impairs the obligation of a contract that is con-

tained in the articles of incorporation of the de-

fendant, in this, that it has authorized the corpora-

tion, over the objection of its shareholders, or a por-

tion of them, to create a corporate indebtedness in
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excess of the amount of two-thirds of its capital

stock, in this instance in excess of Two Million Five

Hundred Thousand (^2,500,000.00) Dollars, and to

secure such indebtedness to place a charge and lien

on the individual and private property of its share-

holders, with authority to enforce the payment of

same by summary sale, or by suit in foreclosure, or

by action at law, with execution against the property

of the shareholder, and this in addition to a pledge

or mortgage of the assets and income of the corpora-

tion. That said act of the state of Arizona, being

Chapter 4 of the Session Laws of 1923, is, insofar as

it may be applied to the defendant and to its articles

of incorporation theretofore granted by the state,

void and of no effect, and in controvention of and

in violation of the Constitution of the United States,

particularly Section 10 of Article I thereof, and

that the assessments made and agreed to be made

on the lands and shares of the plaintiffs and other

shareholders is a taking of the property of the plain-

tiffs without due process of law, and plaintiffs now

especially plead and rely on the protection of the

Constitution of the United States, and particularly

on Section 10 or Article I thereof, and the Four-

teenth Amendment thereto, as a cause for asking

and seeking redress and protection in the District

Court of the United States. (Transcript, pages 14

and 15)

The answer denies each and every allegation con-

tained in Paragraph numbered IX of plaintiffs'

amended petition in equity, (Transcript, page 33)
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PARAGRAPH X.

In Paragraph X of the amended petition in equity,

it is alleged that plaintiffs have no adequate remedy

at law, and asks that they may all join in this action

to prevent a multiplicity of suits, that they may sue

in the right of the corporation to prevent the crea-

tion of the increased and unauthorized indebtedness

threatened by the officers and governing body as well

as in their own right to prevent the placing against

their lands and private property this assessment and

apparent lien thereon to secure the debt of the cor-

poration alleged by them to be illegally created.

(Transcript, pages 15 and 16)

The answer makes no reference to Paragraph X
of the amended petition in equity.

PRAYER OF AMENDED PETITION
IN EQUITY

The prayer is for an injunction restraining the

defendant from creating any indebtedness in excess

of Two Million Five Hundred Thousand ($2,500,-

000.00) Dollars, and from collecting any assessments

to pay any indebtedness in excess of Two Million

Five Hundred Thousand ($2,500,000.00) Dollars.

AFFIRMATIVE ALLEGATIONS OF ANSWER
PARAGRAPH X OF ANSWER

In Paragraph X of the answer, it is alleged that

the original articles of incorporation which were

adopted February 9th, 1903, contained the following
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article, authorizing amendments to be made to said

articles, to-wit

:

"ARTICLE XVIII.

These articles of incorporation can only be

amended by the shareholders at a regular annual
election, or at a special election called for that

purpose. No proposed amendment shall be sub-

mitted to the shareholders until it shall have
first received the approval of two-thirds of the

members of the council at a regular or duly call-

ed session thereof, nor shall any such proposed
amendment be so submitted until it shall have
been published in lull at Least once in each week
for Pour consecutive weeks in at least three news-
papers published and of general circulation with-

in the territory described in Article IV of these

articles, the last of which such publication shall

be not less than ten nor more than twenty days

before such election."

Said Paragraph X further alleges that the articles

of incorporation of the defendant, including Article

XVIII, above set forth, were expressly assented to

and agreed to in writing by each of the shareholders

of the defendant, including each of the plaintiffs, or

the original subscribers for the stock which each of

the plaintiffs now holds. That said Article XVIII

as above set forth, has never been changed, and at

no time since the adoption of the original articles

of incorporation, on February 9th, L903, up to the

present time, has remained and now is in full force

and effect, and that in compliance with said articles,

various amendments to said articles of incorporation

have been made by the shareholders of the defend-
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ant, including a number of amendments increasing

the authorized amount of indebtedness of the de-

fendant, and all of the shareholders of the defendant

have acquiesced in and received the benefit of such

amendments, including the plaintiffs, or those per-

sons who were owners of the stock now held by plain-

tiffs at the time said amendments were adopted.

Paragraph X of said answer further alleges that

on May 8th, 1928, there was submitted to the share-

holders of the defendant, in compliance with every

requirement of Article XVIII of the articles of in-

corporation above set forth, the following amendment

to the articles of incorporation of the defendant, to-

wit:

"ARTICLE XVI.

"The corporate indebtedness shall not exceed
the maximum amount that now is or hereafter

may be provided by law, provided that the cor-

porate indebtedness, exclusive of indebtedness to

the United States of America for construction

charges and refunding of such indebtedness, and
the indebtedness of $1,800,000.00 created for the

purpose of constructing improvements and un-
dertaking designated as Mormon Plat Develop-
ments No. 1, and the indebtedness of $4,400,000.00

direct or contingent, created for the purpose of

constructing the improvement and undertaking
designated as Horse Mesa Development No. 1, and
the indebtedness of $4,100,000.00 created for the

purpose of constructing the improvement and un-

dertaking designated as Stewart Mountain De-
velopment, shall not exceed two-thirds of the

amount of the capital stock."
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Paragraph X of the answer Further alleges that at

tin 1 election at which said amendment was submitted,

more than a majority of the shares of stock of the de-

fendant were voted by the holders thereof, and more

than three-fourths of the votes cast were in favor of

said amendment, and that at the same election there

was likewise submitted to and approved by the share-

holders of the defendant a proposition authorizing the

incurring of Four Million One Hundred Thousand

($4,100,000.00) Dollars, of the indebtedness which

plaintiffs sought to enjoin by the original petition in

equity herein. That the remaining One Million ($1,-

000,000.00) Dollars of proposed indebtedness which

plaintiffs sought to enjoin by the original petition in

equity herein has not been incurred, and is not now

proposed to be incurred. (Transcript, pages 33-35)

PARAGRAPH XI OF ANSWER

In Paragraph XI of defendant's answer it alleged

that the original articles of incorporation of the de-

fendant, filed February 9th, 1903, contained the fol-

lowing article, to-wit

"ARTICLE XIX.

The Association may accepl and avail itself of

or subject itself to the provisions of any law or

laws enacted <»r that may be enacted by Congress,

or the Legislative Assembly of the Territory or

State, when it becomes a state, of Arizona, rela-

tive to corporations which may be applicable to

corporations organized for like purposes as this

Association. Such acceptance or subjection shall
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be valid when ratified by at least two-thirds of

the votes cast at an annual election, or at any spe-

cial election called for the ratification thereof/'

That said Article XIX of the original articles of

incorporation above set forth has remained in the

articles of incorporation at all times since the original

adoption thereof, and now is a part of said articles of

incorporation, and that the original articles of incor-

poration of the defendant, as filed February 9th,

1903, also contained the following provision:

"ARTICLE XVII.

This corporation shall endure for the term of

twenty-five (25) years."

and that after the adoption of the original articles of

incorporation, to-wit, on the 14th day of February,

1912, the Territory of Arizona became a state. That

a part of the Constitution of said state of Arizona

which was adopted by the people of said state, and

became effective on the 14th day of February, 1912,

is the following article

:

"ARTICLE XIV.

Section 2. Corporations may be formed under

(28) general laws, but shall not be created by
special acts. Laws relating to corporations may
be altered, amended or repealed at any time, and
all corporations doing business in this state may
as to such business be regulated, limited and re-

strained by law."
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That on the 4th day of January, 1923, at an elec-

tion at which more than a majority of all the stock

of the defendant was voted, there was approved by a

vote of more than 14 to 1, an amendment to Article

XVII of the articles of incorporation, extending the

term of corporate existence of the defendant twenty-

five (25) years from February 13th, 1923, so that by

sai<l amendment the corporate term of said corpora-

tion, which otherwise would have expired on Febru-

ary 9th, 1928, was extended to February 13th, 1948,

and that said corporation now continues to exist only

by virtue of said amendment. That by reason of the

extension of said corporate term, by the adoption of

said amendment by more than two-thirds vote of the

shareholders of the defendant, defendant, under the

provisions of Article XIX of the articles of incor-

poration above set forth, subjected itself to the pro-

visions of the Constitution of Arizona, reserving to

the state the right to alter, amend or repeal its arti-

cles of incorporation. That at said election of Jan-

uary 4th, 1923, there was also submitted a proposition

for increasing the indebtedness of the defendant cor-

poration in the sum of One Million Eight Hundred

Thousand ($1,800,000.00) Dollars, for the purpose of

constructing a dam and certain power works to be

known as the Mormon Plat Development Number 1,

and an amendment to Article XVI of the articles of

incorporation, authorizing the increase of the indebt-

edness of the corporation for said purpose. Thai said

amendment was duly and regularly submitted to the

shareholders and thai a majority of the stock issued
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voted at said election, and said proposition was car-

ried by a majority of more than 14 to 1 of the votes

cast. That on the 13th day of February, 1923, the

legislature of the state of Arizona adopted an act

amending the law relating to indebtedness to be in-

curred by the corporation which, sofar as material to

the question, is as follows:

The articles of incorporation must state

The highest amount of indebtedness or liabil-

ity, direct or contingent, to which the corporation
is at any time to subject itself, which must in no
case exceed two-thirds of the amount of the cap-

ital stock, and in case of corporations having no
par value stock, the amount shall be computed by
rules and regulations of the Corporation Com-
mission. Such limitation, however, shall not ap-

ply to indebtedness incurred under the trems

of the War Finance Corporation Act. Pro-
vided, indebtedness heretofore, or hereafter

authorized by not less than three-fourths of the

votes cast in accordance with the provisions of

the articles of incorporation and by-laws at any
regular or special meeting or (30) election of the

stockholders of any corporation, and approved by

the Corporation Commission of the State of Ari-

zona, shall not be subject to the limitations here-

in prescribed, and shall not be considered a part

of the indebtedness so limited."

That the aforesaid act of the legislature of the state

of Arizona is the act of which plaintiffs complain in

their amended petition in equity.

That thereafter, on the 29th day of July, 1924, de-

fendant, in compliance with its articles of incorpora-
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tion and by-laws, adopted a further amendment to its

articles of incorporation, authorizing a further in-

crease of indebtedness in the sum of Four Million

Pour Hundred Thousand ($4,400,000.00) Dollars, for

the purpose of constructing the improvement known

as the Horse Mesa Development Number 1, and that

at the election at which said amendment was submit-

ted, more than a majority of the stock of the defend-

ant was voted. Said amendment was carried by a

majority of approximately 18 to 1.

That thereafter, on the 8th day of May, 1928, there

was submitted a further proposition to amend Arti-

cle XYI of the articles of incorporation, so as to au-

thorize an increase of indebtedness of the corporation.

That said amendment so submitted was in the words

following:

"The corporate indebtedness shall not exceed
the maximum amount that now is or hereafter
may be provided by law. Provided, that the cor-

porate indebtedness, exclusive of the amount due
the United States of America for construction

charges, and refunding of such indebtedness, and
the indebtedness of $1,800,000.00 created for the

purpose of constructing the improvement and un-

dertaking designated as Mormon Flat Develop-
men No. 1. and the indebtedness of $4,400,000.00

direcl or contingent, created for the purpose of

constructing the improvement and undertaking
designated as Horse Mesa Development No. 1,

and the indebtedness of $4,100,000.00 created for

the purpose <>r constructing the improvement and
undertaking designated as Stewart Mountain De-

velopment, shall not exceed two-thirds of the

amount of the capita] stock.

"
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That the aforesaid amendment was submitted to

the shareholders in compliance with all the require-

ments of the articles of incorporation and by-laws of

the Association. That at the election at which the

same was submitted, a majority of the stock of the de-

fendant was voted. That said amendment wras car-

ried by a vote of more than 5 to 1. That by reason

of the foregoing amendments to the articles of incor-

poration of the defendant, defendant has availed it-

self of and subjected itself to the law of the state of

Arizona adopted February 13, 1923, of which the

plaintiffs complain in their amended petition in

equity.

That by reason of said amendments to the articles

of incorporation approved by more than two-thirds of

the votes cast at the elections of the defendant, in ac-

cordance with Article XIX of the original articles of

incorporation of the defendant, each of the sharehold-

ers of the defendant has become bound by said elec-

tion of the defendant to avail itself of and subject it-

self to said law. (Transcript, pages 35-43)
4

PARAGRAPH XII OF ANSWER.

In Paragraph XII of the answer, it is stated thai

at the time the original petition in equity in this cause

was filed, the defendant proposed to issue its nego-

tiable bonds in the sum of Four Million One Hun-

dred Thousand ($4,100,000.00) Dollars, as had been

duly authorized by its shareholders at the election

held on May 8th, 1928, and to further issue bonds in

the sum of One Million ($1,000,000.00) Dollars, for
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the purpose of refunding the bond issue of One Mil-

lion ($1,000,000.00) Dollars, mentioned in Paragraph

numbered IV of plaintiffs' amended petition in

equity. That plaintiffs made application for a tem-

porary injunction to restrain the issuance of all of the

foregoing bonds. That said application for tempo-

rary injunction was denied by the court. That there-

after, and before the filing of the amended petition

in equity in this cause, the defendant issued and sold

and delivered that portion of the bonds authorized by

its shareholders at the election of May 8th, 1928, and

ived the full consideration for said bonds, and has

1 a portion of the proceeds of the sale thereof as

authorized by the shareholders at said election in the

payment of a portion of its indebtedness to the

United States for construction charges, and is now
engaged in the work of constructing the Stewart

Mountain Dam, and other works for which a portion

of said bond issue was authorized. That said bonds

were negotiable in form, and have been sold to vari-

ous persons in various portions of the United States,

the names and whereabouts of which persons are for

the most part unknown to the defendant. That that

portion of the proposed bond issue sought to be en-

joined by the plaintiffs, representing One Million

($1,000,000.00) Dollars for refunding purposes, has

been abandoned. Thai by reason of the foregoing

fads it is nol practicable for the court to make a dc-

cvec granting the relief asked by plaintiffs in this

cause, nor is it right and proper that said court

should attempt to make any adjudication with respeel
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to the validity of said bonds, without the purchasers

of said bonds or some representative of said purch-

asers being before the court. (Transcript, pages

43-44)

It is evident that the issues, presented by the fore-

going allegations of plaintiffs' amended petition in

equity, and the denials and affirmative allegations of

the defendant's answer under the stipulation submit-

ting the cause for decision (Transcript, pages 45 to

48) are the following

1. Did the original articles of incorporation of the

defendant create a contract between the corporation

and its shareholders, or among the several sharehold-

ers by which the maximum indebtedness of the cor-

poration was forveer limited to Two Million Five

Hundred Thousand ($2,500,000.00) Dollars? and

2. Under the provisions of the articles of incor-

poration set forth in Paragraph VIII of the answer

(Transcript, pages 28-32) had the defendant the cor-

porate power and authority to levy assessments upon

the stock of its shareholders, and upon the lands made

appurtenant to such stock by the articles of incorpor-

ation? and

3. Can the court grant the relief prayed for in the

amended petition in equity, it appearing that the

bonds sought to be enjoined have been sold and that

none of the holders of said bonds are parties to the

suit ?
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ARGUMENT

The two main questions stated in the conclusion of

out statement of the ease are more or less mixed up

ether in the argument in appellants' brief. We
will consider them separately in the order in which

we have stated them.

I.

Was there a contract created by the original arti-

cles of incorporation of the defendant between the

corporation and its shareholders or among the several

shareholders of the corporation by which the maxi-

mum indebtedness of the corporation was forever lim-

ited to Two Million Five Hundred Thousand ($2,-

500,000.00) Dollars.

FEDERAL QUESTION PRESENTED

The proposition just stated of course presents a

Federal question, under Section 10 of Article I of the

Constitution of the United States. In support of his

contention, counsel for appellants argues substantial-

ly as follows: The defendant was incorporated under

the genera] incorporation law in force in the Terri-

tory of Arizona in 1903. At that time there was no

law of the Territory nor was there any Act of Con-

gress that reserved to the Legislature of the Territory

or to Congress the right to amend, alter or repeal the

charter of any corporation organized under the Ter-

ritorial law of Arizona. At the same tunc the Terri-

torial law, under which the defendant was mrorpor-
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ated, provided that each corporation organized un-

der said law must specify in its articles of incorpora-

tion the "highest amount of indebtedness or liability,

direct or contingent, to which the corporation is at

any time to be subject, which must in no case exceed

two-thirds of the amount of the capital stock."

That at said time the law of the Territory of Ari-

zona made no provision for amending the articles of

incorporation with respect to the amount of indebt-

edness to be incurred.

That in pursuance of said provision of the Terri-

torial law, the articles of incorporation of the defend-

ant contained the following provision

:

"ARTICLE XVI.

The incorporate indebtedness shall not exceed
two-thirds of the amount of the capital stock.'

'

That said articles of incorporation also contained

the following provision:

"ARTICLE V.

Section 1. The capital stock of the Associa-

tion shall be $3,750,000 and be divided into 250,-

000 shares of the par value of $15.00 per share."

From the foregoing facts counsel for appellants

concludes that a contract was created between the cor-

poration and its shareholders and among the individ-

ual shareholders, forever limiting the indebtedness of

the corporation to Two Million Five Hundred Thou-

sand ($2,500,000.00) Dollars.
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For the purposes of this ease it may be assumed

that if the statement for counsel for the appellants

told the whole story, his argument would be sound.

Under the rule laid down by Chief Justice Marshall

in the Dartmouth College case, we assume that it can-

not be disputed that where articles of incorporation

are adopted in compliance with a law of the state and

such articles of incorporation set forth certain con-

tractual provisions and there is no provision for

amendment in the Constitution or law of the state or

in the articles of incorporation, the contract created

by the articles is binding and cannot be changed with-

out the consent of each and every stockholder. We
think it is also plain, however, both on elementary

principles and from the authorities that where the

Constitution or law of the state or the articles of in-

< orporation subscribed to or assented to by the stock-

holders contains a provision for the amendment of

such articles, then by the very contract created by the

articles, such articles may be amended in the pre-

Bcribed manner.

On the date the articles of incorporation of the de-

fendant were adopted, to-wit, February 9, 1903, the

Arizona Revised Statutes of 1901 were in force, and

the provision for amendment therein contained did

not authorize an amendment with respect to the

amount of corporate indebtedness.

(See Paragraphs 77<), 766 and 7(i7, Revised Stat-

utes of Arizona for 1901).
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But the omission in the statute was supplied by the

articles of incorporation themselves.

ORIGINAL ARTICLES CONTAINED
PROVISION FOR AMENDMENT

Article XVIII of said articles as originally adop-

ted reads as follows:

"ARTICLE XVIII

"These Articles of Incorporation can only be
amended by the shareholders at a regular annual
election or at a special election called for that

purpose. No proposed amendment shall be sub-

mitted to the shareholders until it shall have first

received the approval of two-thirds of the mem-
bers of the Council at a regular or dulv called

session thereof, nor shall any such proposed
amendment be so submitted until it shall have
been published in full at least once in each wTeek
for four consecutive weeks in at least three news-
papers published and of general circulation with-

in the territory described in Article IV, of these

Articles, the last of which such publications shall

be not less than 10 nor more than 20 days before

any such election.'

'

Said article still remains in full force and effect

as a part of the articles of incorporation of the de-

fendant. In full compliance with said Article XVIII,

amendments have from time to time been adopted by

the vote of the shareholders of the defendant. Among
such amendments was one authorizing the elemina-

tion from the indebtedness to be considered within

the two-thirds limitation the bond issue to build Mor-
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nioii Flat Dam. Another was to likewise eleminate

from said limit of indebtedness the obligations assum-

ed to build Horse Mesa Dam, and a similar amend-

ment was approved by the shareholders of the de-

fendant in compliance with every provision of said

Article XVIII to eliminate from said two-thirds lim-

itation the indebtedness necessary to be created to

build Stewart Mountain Dam, which is the indebted-

ness the creation of which led to the present litiga-

tion. Conceding, therefore, that the adoption of the

original articles of incorporation of the defendant

created a contract between the corporation and its

shareholders and among the individual shareholders

of the corporation, it is plain that said contract by its

wry terms provided a method by which the terms of

that contract might be changed provided the condi-

tions imposed by Section XVIII of the articles were

met. and it is not denied that said conditions have

beeo met in every increase of indebtedness of which

appellants complain.

It is true that prior to February 13, 1923, the state

law may have prohibited an amendment to the arti-

cles increasing the amount of indebtedness authorized

by the original articles, but on said date there was

! Chapter 4 of the Session Laws of Arizona \'<>v

L923, which authorized the incurring of indebtedness

corporations in excess of two-thirds of the amount

of the capital stock which had been authorized there-

tofore or thereafter by n<>t less than three-fourths of

the votes <-ast in accordance with the provisions of the

articles of incorporation and by-laws at any regular
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or special meeting or election of the stockholders of

any corporation and approved by the Corporation

Commission of the state of Arizona. It is not denied

that the requirements prescribed by this statute have

been met by each and every indebtedness incurred by

the defendant.

The argument of counsel that the defendant could

not incur indebtedness in excess of $2,500,000.00 in

its final analysis must come down to one or the other

of the two following propositions:

(a) That the provisions of Section XVIII of the

original articles of incorporation authorizing amend-

ment of the articles was for some reason invalid or

else that it did not for some unexplained reason ap-

ply to the provision in the articles of incorporation

limiting the indebtedness of the corporation; or

(b) That the state of Arizona for some unex-

plained reason did not have the power or the author-

ity to amend the law it had previously adopted with

reference to the maximum amount of indebtedness to

be incurred by corporations.

The question was presented to the Supreme Court

of Arizona when the Mormon Flat bonds were pro-

posed to be sold. The Supreme Court of Arizona

fully considered the matter and made its determina-

tion of the question upholding the provisions in the

articles of incorporation authorizing amendments as

effective to accomplish amendments where the state

law made no provision for amendments and also up-

holding the increased amount of indebtedness author-
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ized by the vote of the shareholders and permitted by

the act of the Legislature of February 13, 1923.

Orme v. Salt River Yallev Water Users' Asso-

ciation, 25 Ariz. 324, 342, 343, 217 Pac. 935.

There were cited to the Supreme Court of Arizona

by us in the Orme case as sustaining the proposition

that where a State law made a provision for amend-

ing articles of incorporation in certain respects but

made no provision for amending said articles of in-

corporation in other respects, a provision in the arti-

cles of incorporation authorizing amendments, in

those respects on which the state law was silent would

govern, the following cases:

Bowie v. Grand Lodge of Legion of West, 34

Pac. 103, 104.

Nelson v. Keith O'Brien Co., 91 Pac. 30

Salt Lake Automobile Co. v. Keith O'Brien Co.,

1 13 Pac. 1015, 1017.

14 C. J. Page 189
2
Sec. 193.

1 Machen on Corporations, page 111, Sec. 120.

Baldwin v. Miller and Lux, 92 Pac. 1030, 1034.

To the above cases may be added the following

authorities to sustain the same proposition:

Smith v. Galloway (1898) 1 Q. B. 71, 77.

Pain v. Society St. dean Baptiste, 52 N. E. 502,

503 (Mass.)

Domes v. Supreme I,"due, 23 Southern, 191, 193.

In the English case above cited, the court says:

"Where the original contrad provides \'*>r al-

teration of the rules lie is hound by any subse-
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quent alteration that is made within the power
conferred, whatever the extent of such alteration

may be."

In the Massachusetts case above cited, the court

states the following:

" The power to amend the by-laws was reserved
and there is no limit to the reservation. After
certain preliminary proceedings its by-lawT

s could
be amended at any time and in any responsible

way. All this the plaintiff well knew from the

first and he was present at the meeting of July
7, 1896, and he spoke against the adoption of the

amendment, There being a power of amendment
reserved the contract between the plaintiff and
the society was liable to changes with regard to

future benefits to which its disabled members
might be entitled as well as in other matters ; and
the plaintiff had agreed that these changes duly
made in compliance with the rules of the society

should be binding upon him not as a new contract

but a part of the old contract and under its pro-

visions."

So, in the present case, it seems plain that the arti-

cles of incorporation of the Salt River Valley Water

Users' Association as framed on February 9, 1903,

constitutes a contract between the corporation and the

shareholders, and constitutes a contract among the in-

dividual stockholders themselves, but said contract by

its express terms provides that the same may be

amended in a certain manner provided in the instru-

ment itself, and each one of the shareholders of the

Association by becoming such shareholder agreed that

amendments without reservation might be made

to the articles of incorporation in this manner. There
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i- nothing anywhere in said Article XVIII relating

to amendments that indicates that tin* articles should

be amendable only in the respects provided by the

then existing law. If that had been intended there

would have been no need for inserting the provision

for amendments in the articles, because the law itself

made snlTirient provision Tor that. Said Article

Will is plainly intended to provide a method by

which amendments could be made to the articles of

incorporation at any time in the future, subject only

to the law that might exist at the time when the

amendment was made. The Supreme Court of Ari-

zona pointed out in the Orme case that the restriction

upon indebtedness to be incurred by corporations con-

tained in Paragraph 767, Revised Statutes of 1901,

Civil Code, was a restriction imposed at the behest of

the state and that the state had the right to modify

or remove the restrictions at any time it saw fit and

that Chapter 4, Session Laws of 1923 modifying such

restriction was a valid enactment and left it open for

corporations to increase their indebtedness by com-

plying with the provisions thereof. That the right to

alter or amend the charter of a corporation may be

erved in the constitution of the state, the statute

under which the corporation is organized, or in the

charter itself, is established by the authorities beyond

all doubt.

Wrighl v. Minnesota Mutual Life Ins. Co., L93 U.
S. 657, 664.

1 Thompson on Corporations, page 546, See. 4;J2.

Polk v. Mutual Ui>srr\v Fund, 207 U. S. 310, 326.
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ORIGINAL ARTICLES AUTHORIZED
ACCEPTANCE OF FUTURE LAW.

There is another answer to appellants contention

that the defendant may not increase its indebtedness

to an amount in excess of $2,500,000.00. When the

original articles of incorporation were adopted, the

state law provided that corporations could be formed

only for a period not to exceed twenty-five years but

might be renewed for similar periods.

Article XVII of the original articles of incorpor-

ation read as follows

:

"ARTICLE XVII.

This corporation shall endure for the term of

twenty-five (25) years."

The corporation being organized on the 9th day of

February, 1903, would have expired by the statutory

limitation incorporated in its original articles on the

9th day of February. 1928.
%J %/ 7

At the time when the Mormon Flat bonds were pro-

posed to be issued, there was submitted to the share-

holders and approved by them in compliance with the

statute authorizing a corporation to extend its cor-

porate existence, an amendment extending the cor-

porate term of the defendant for the period of twen-

ty-five vears from the year 1923.

At the time when the Stewart Mountain indebted-

ness was created, which is the indebtedness primarily

attacked by the plaintiffs in this case, the original
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term of the articles of incorporation had already ex-

pired and the corporation was already operating un-

der the extension of its original term of existence au-

thorized by the election of its shareholders in the year

1 923.

Article XIX of the original articles of incorpora-

tion reads as foollows:

ARTICLE XIX.

This Association may accept and avail itself of,

or subject itself to, the provisions of any law or
laws enacted, or that may be enacted by Congress,
or the Legislative Assembly of the Territory, or

State when it becomes a State, of Arizona, rela-

tive to corporations, which may be applicable to

corporations organized for like purposes as this

Association. Such acceptance or subjection shall be

valid when ratified by at least two-thirds of the

votes cast at any annual election, or at any spe-

cial election called for the ratification thereof.''

The above article has never been changed and re-

mains in full force and effect.

When the Constitution of the state of Arizona be-

came the supreme law of the state on February 14,

191 3, there was written into the organic law of the

state the following provision:

"Laws relating to corporations may be altered,

amended or repealed at any time."

Section 2, Article XIV, Arizona Constitution.

It cannot he denied thai with said provision in the

Constitution of the state articles of incorporation
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thereafter adopted were subject to any proper change

in the law under which they were incorporated. Un-

der this constitutional provision, Chapter 4 of the

Session Laws of 1923 was a proper law to be enacted

by the Legislature of the state and was properly made

applicable to corporations theretofore organized.

True, the defendant having been organized under the

territorial laws might have relied on the rights given

it bv the contract created between it and the state

when it was organized, and if it had relied on the

same, the state could not have forced it to accept the

provisions of the law just mentioned, but by Section

XIX of the articles of incorporation above quoted, it

was anticipated that this very situation might arise

and provision was made that in a certain manner

therein prescribed the corporation might elect wheth-

er it would take the benefits of new legislation by the

territory or state that might be enacted, or whether it

would continue to rely on its rights under the old law.

By the provisions approved by its shareholders in

1923 authorizing the Mormon Flat indebtedness and

the provisions authorizing the creation of the Horse

Mesa indebtedness in 1924 and the provisions author-

izing the creation of the Stewart Mountain indebted-

ness, which is the indebtedness attacked in this case,

the defendant, in accordance with every provision of

said Article XIX, accepted the benefits of Chapter

4 of the Session Laws of 1923, and unquestionably the

minority stockholders having agreed to said Article

XIX when they became shareholders of the corpora-
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tion and subscribed to the articles of incorporation

were bound by such acceptance.

Such was the decision of the Supreme Court of Ari-

zona with relation to the very indebtedness that is pri-

marily attacked in this case. The language of the Su-

preme Court with respect to this question is as fol-

lows:

"There is no dispute as to the facts of the case

and the questions presented to us are solely legal

in their nature. We will take them up in their

order. The first is that at the date of organiza-

tion of the Association there was no act of Con-
gress nor any law of the territory reserving to

the state the right to amend charters of corpora-

tions adopted under the law then in force; that

the statute authorizing voluntary amendment of

its charter by the corporation was not broad

enough to cover amendments in regard to the

amount of corporate debts allowed, and therefore

the charter created a contract between the state,

the corporation and its shareholders, limiting the

amount of such debts, which, limitations under

Article I, Section 10 of the Federal Constitution

was not subject to amendment by any subsequent

Legislation, nor could the corporation itself make
such a change, except by consent of all of its

shareholders.

That the articles of incorporation were a con-

tract, and that they cannot be amended by action

on behalf of the state in the absence of a reserved

power, is unquestioned.

Dartmouth College v. Woodward, 4 Wheat (XL
s.) 518, 4 I,. Ed. 629.

Hammons \. Watkins, (Ariz.) 2(>2 Pac. 616.

lierndon v. Hammons, (Ariz.) 262 Pac. 620.
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Nor did such reserved power exist at the time
the articles were adopted. Hammons V. Wat-
kins, supra ; Herndon v. Hammons, supra.

In 1913 when the first State Constitution was
adopted, Article XXV, section 2 thereof read in

part as follows:

'.
. . Laws relating to corporations may be

altered, amended, or repealed at any time, and all

corporations doing business in this State may, as

to such business, be regulated, limited and re-

strained by Law'.

In 1923 the legislature enacted Chapter 4 of the

Session Laws of that year, certain portions of

which we quote

:

' The articles of incorporation must contain . . .

the highest amount of indebtedness or liability,

direct or contingent, to which the corporation is

at any time to subject itself, which must in no
case exceed two-thirds of the amount of the capi-

tal stock. . .Provided, that indebtedness hereto-

fore or hereafter authorized by not less than
three-fourths of the votes cast in accordance with
the provisions of the articles of incorporation and
by-laws at any regular or special meeting or elec-

tion of the stockholders of any corporation and
approved by the Corporation Commission of the

State of Arizona, shall not be subject to the limi-

tations herein prescribed, and shall not be consid-

ered a part of the indebtedness so limited.'

These provisions, of course, were not applicable

to private corporations organized before 1913, ex-

cept as they voluntarily and legally accepted

them. Hammons v. Watkins; Herndon v. Ham-
mons, supra. The Association, however, attempt-

ed to act under Chapter 4, supra, and by a ma-
jority of more than three-fourths of the votes

cast on the proposition, but by much less than

three-fourths of the total number of shares out-
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standing, did authorize the increase of indebted-

ness involved in this action. A considerable num-
ber, though, of the shareholders of the Associa-

tion voted againsl such increase and have ex-

pressed their protest in every possible manner.
The question then is. what is necessary for the

legal acceptance by a corporation of the author-

ity to increase the amount of its indebtedness

granted in the act of 1923.

The general rule of common law is that an
amendatory act, like an original charter, must be

accepted by the corporation and its members. If

such an amendment radically or fundamentally
changes the charter of its corporation, it follows

that no majority of the stockholders have the

power to bind a dissenting minority, and a for-

tieri the unanimous consent of the stockholders

is necessary to the acceptance of any proposed
fundamental amendment.

Perkins v. Coffin, 84 Conn. 275, 79 Atl. 1070.

Atlanta Steel Co. v. Mvnahan, 138 Ga. 668, 75 S.

E. 980.

Colgate v. United States Leather Co., 75 N. J.

Eq. 229. 19 Ann. Cas. 1262, 72 Atl. 126.

Baldwin v. Rillsborough & G. Ry. Co., 10 West
Law J. 337.

Neither can the fact that the alteration is bene-

ficial uive the majority the power to accept it

againsl the dissent of the minority. A stockhold-

er has a righl to stand on the terms of his con-

trad of membership and to insist that the corpor-

ation shall not he diverted from the purpose au-

thorized when he became a member.

Stevens v. Rutland B. B. Co, 29 Vt. 545.

In the present case, however, the original arti-

cles of incorporation in Article I!) thereof, read

as follow
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i This Association may accept and avail itself

of, or subject itself to, the provisions of any law
or laws enacted, or that may be enacted by Con-
gress, or the Legislative Assembly of the Terri-

toiy, or State, when it becomes a State, of Ari-

zona, relative to corporations which may be ap-

plicable to corporations organized for like pur-

poses as this Association. Such acceptance or

subjection shall be valid when ratified by at least

two-thirds of the votes cast at any annual elec-

tion, or at any special election called for the rati-

fication thereof.'

It appears from this that the original charter

expressly authorized the acceptance by the cor-

poration of any subsequent act of the legislature,

and specifically provided that it might be done by
a vote of two-thirds of the shareholders voting at

any election. This article is part of the original

contract between the corporation and its share-

holders, and therefore, no individual shareholder
may be heard to complain if the provisions of any
statute adopted by any legislature subsequent to

the original incorporation are made a part of the

charter of the Association in the manner set forth

in said Article 19. We hold, therefore, that an
amendment to the articles of incorporation auth-

orizing the increased indebtedness involved here-

in, if adopted in the manner set forth in Article

19 and in Chapter 4, supra, does not violate any
rights of a shareholder which are protected by
Article I, section 10 of the Federal Constitution.

While it does not appear in the record that the

Association has ever submitted at any election

the specific question whether or not Chapter 4,

supra, should be accepted, yet it has repeatedly

amended its charter in the manner set forth in

said Chapter, and by a majority much larger

than that provided in Article 19, supra. We
think such section equivalent to 'an . . . elec-

tion called for the ratification thereof/
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Citrus Growers Development Assn. v. Salt River
Valley Water Users' Association, 268 Pac. 773,

776.

It thus appears that the Supreme Court of Ari-

zona has twice denied the contention that the indebt-

edness of the defendant is limited to $2,500,000.00 by

the contract created htween the corporation and its

shareholders and among the shareholders and the Cor-

fu, ration when the original articles of incorporation

of the Association were adopted.

Citrus Growers Development Assn. v. Salt River
Valley Water Users' Association, 268 Pac. 773.

Orme v. Salt River Valley Water Users' Asso-

ciation, 25 Ariz. 324, 217 Pac. 935.

Of course, the decision of the Supreme Court of the

State is not binding upon the Federal Courts upon

the Federal question that is involved, but the rule in

the Federal Courts as most recently stated by the Su-

preme Court of the United States is as follows:

"While in cases like this we form our own judgment

as to the existence and construction of the alleged

contract, and are not precluded by the construction

which the state court has placed on the statute that

forms such contract, yet we give to that construction

the most respectful consideration, and it will in gen-

eral be followed unless it seems to he plainly erron-

eous."

Millsaps College v. Jackson, 72 I,. Ed. 196, 2(H).

We submit that the decision of the Supreme Court

of the State of Arizona in the two cases above men-
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tioned is correct, and that this court should not over-

throw that decision.

II.

Under the provisions of the articles of incorpora-

tion set forth in Paragraph VIII of the answer

(Transcript, pages 28-32), had the defendant the cor-

porate power and authority to levy assessments upon

the stock of its shareholders and upon the lands made

appurtenant to such stock by the articles of incorpor-

ation ?

NO FEDERAL QUESTION PRESENTED

Upon this question the argument in appellants

brief is somewhat confused. On page 17 of said brief,

it is intimated that the original articles of incorpora-

tion created a contract between the corporation and

its shareholders, and among the several shareholders

to the effect that the private property of the share-

holders should not be liable for the corporate debts.

Reference to Paragraph VIII of the amended peti-

tion in equity (Transcript, pages 11 to 13), discloses

that such a contract is not pleaded. On the contrary,

it is pleaded that by Section 4 of Article XIII of the

articles of incorporation as amended August 21, 1917,

no power exists in the defendant to levy assessments

except for the purpose of paying the United States

Government for the costs of construction and acquisi-

tion of the works commonly known as the Salt River

Project, and that no other or further authority to



55

Levy assessments exists in the articles of incorpora-

tion. Reference to the answer to the amended peti-

tion discloses that the last mentioned allegation is not

true. In Paragraph VI II of the answer (Transcript,

pages 28-32) Article XIII of the articles of incorpor-

ation of the defendant, consisting of nine sections, are

set forth in full. In the second subdivision of Section

1 of said Article, it appears that assessments may be

levied for the cost of construction, improvement, en-

largement, betterment, repairs, operation and main-

tenance of the irrigation and other works of the As-

sociation, or of those under its management, opera-

tion and maintenance. In Section 6 of said Article

XIII (Transcript, page 31), it is provided that as-

sessments shall become from time to time as they are

made and levied, and until they are paid or other-

wise discharged, shall be and remain a lien on the

lands of the shareholders against which they are lev-

ied, and upon the shares of stock appurtenant to said

lands, and all rights and interests represented by said

shares. The manner of fixing the lien and enforcing

the same shall be prescribed by the by-laws. In ad-

dition to any such provision the Association may en-

force the payment of assessments by suit therefor in

a court of competent jurisdiction.

In view of the above provisions of the articles of

incorporation, which under the stipulation upon

which the case was submitted to the courl for dicis-

ioii (Transcript, pages 15 I
s

) prevail over the alle-

gations of the amended petition in equity, it is of

course idle to say that no authority rxists in the de-
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fendant corporation to levy the assessments in ques-

tion. Counsel for appellant intimates that the pro-

visions of Article XIII as amended August 21st, 1917,

are invalid. Appellant has not seen fit to incorporate

the provisions of Article XIII relating to assessments

of the original articles of incorporation into the print-

ed transcript, although a copy thereof was filed in the

case for the guidance of the trial court.

See Stipulation, transcript page 47.

Without this court having before it the provisions

of Article XIII as it existed before the amendment

on August 21, 1917, this court of course cannot say

that the assessments complained of by appellant were

in any way in violation of Article XIII of the orig-

inal articles. In order that the court may have for

its consideration the provisions of the original articles

with respect to assessments, we set them forth here-

in, copied from the original articles submitted to the

trial court. They are as follows

:

"ARTICLE XIII.

" Section 1. Revenues necessary for the ac-

complishment of the purposes of this Association

shall be raised bv an assessment thereof from
time to time as required upon and against the

shareholders.

Sec. 2. The Council shall have power to make
and enforce necessarv bv-laws for the making,
levying, collecting and enforcing of such assess-

ments.

Sec. 3. Assessments for the ordinary cost of

operation, maintenance and repair of the works
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of the Association, or of those, the maintenance
and control of which are, or may be hereafter

Lodged in the Association shall be equally assessed

againsl all the shareholders in proportion to the

number of shares held by them respectively.

Sec. 4. Assessments for the purpose of con-

structing or acquiring, or Tor the betterment, im-

provement, renewal, replacement, or preservation

of any works, property, or rights of the Associa-

tion or for the purpose of preserving, or increas-

ing, or more efficiently, or economically distrib-

uting the water supplies available for distribution

by the Association, or for the fulfillment of any
obligation undertaken by the Association, in any
contract, agreement or other arrangement with

the United States Government, or necessary for

the accomplishment or carrying out of any of the

purposes of the Association, may be equally as-

sessed against all the shareholders in proportion

to the number of shares owned by them respec-

tively.
i

Sec. 5 Assessments for expenditures for pur-

poses that are of benefit to a part only of the

shareholders, may be specially assessed in propor-

tion to such benefits against such shareholders,

but no expenditure to be provided for, or cov-

ered by, such special assessment shall be made,

or obligation to expend the same incurred, except

upon the petition of the holders of two-thirds of

the shares to be so specially benefited thereby.

Sec. 6. Assessments shall become, from time

to time as they are made and levied, and, until

they are paid or otherwise discharged, shall be

mid remain, a lien on the lands of tic shareholder

against which they are levied, and upon the share

of stock appurtenanl to said lands, and all rights

and inter* represented by such share. The
manner of fixing the lien and enforcing the same
shall b«- prescribed in the by-laws,
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Sec. 7. Except for the ordinary operation,

maintenance and repair, no work shall be under-
taken, purchase made or indebtedness incurred
or be authorized during any one year whereof the

cost or amount thereof shall exceed fifty thou-
sand dollars ($50,000.00) until it shall have first

been ratified by at least two-thirds of the votes

cast at an election to be called for that purpose.
Special elections may be called and held for such
purpose under such by-laws as the Council may
prescribe, not inconsistent with these Articles."

It appears from the original Article XIII as above

quoted that the assessments complained of by appel-

lants in this case fall within the terms of the original

Article XIII as fully and completely as they do with-

in the terms of the amended Article XIII set forth

in the answer to the amended petition in equity. It

is therefore plain, that if this court can refer to the

original articles filed in the case, it affirmatively ap-

pears that the assessments complained of by appel-

lants were authorized by the original articles, and of

course, if so authorized by the original articles, such

assessments cannot be held to violate the provisions

in the original articles providing that the private

property of the stockholders should not be subject to

the debts of the corporation. On the other hand, if

this court cannot refer to the papers in the case not

in the printed transcript, there is nothing whatever

before the court to show what provisions the original

articles contained with reference to assessments.

Since the burden of proof is upon the appellants, this

court must assume if necessary, to uphold the judg-

ment of the trial court that the original articles con-
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tained such provisions for assessment as would war-

rant t lie provisions for assessments in the amended

articles. This is particularly true since appellants

in the amended petition in equity plead a part of

such provisions from the amended articles without in

any way questioning the validity thereof. (Tran-

script, page 12)

Of course, the exercise by a state of the power to

authorize a corporation to levy assessments on its

shares of stock gives rise to no question under the

Federal Constitution. Neither is the right of a share-

holder in a corporation to make shares of stock in a

mutual irrigation corporation appurtenant to land

owned by him and to subject his lands to the neces-

sary charges for providing irrigation water for said

lands, including all things incident thereto, subject

to question under the Federal Constitution. Whether

or not the laws of Arizona authorize such provisions

in the articles of incorporation and by-laws as are

found in the articles of incorporation and by-laws of

the defendant, and whether or not such provisions are

effective to make such assessments a lien upon the

lands of the appellants, and whether or not such liens

are superior or inferior to the liens of private mort-

gages on such lands, are plainly questions of local

law for the state courts to determine. It is, of course,

true that this court having jurisdiction of this cause

by virtue of the existence of the First question pre-

sented which is a Federal question, will proceed to

pnss upon all questions involved in the case, hut m
passing upon the questions of local law, this court is
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bound to follow the decisions of the court of last re-

sort in the state, and the Supreme Court of Arizona

has clearly and definitely decided that the provisions

of the articles of incorporation of the defendant au-

thorizing assessments on its stock and making these

assessments a lien upon the lands to which such stock

is appurtenant, are valid and enforcible.

Orme v. Salt River Valley Water Users' Assn.,

25 Ariz. 324, 217 Pac. 935.

Greene & Griffin Real Estate & Investment Co.

v. Salt River Valley Water Users' Assn., 25

Ariz. 354, 217 Pac. 945.

Bethune v. Salt River Valley Water Users' As-
sociation, 26 Ariz. 525, 227 Pac. 989.

Citrus Growers Development Assn., v. Salt River
Valley Water Users' Assn., 268 Pac. 773.

There is, of course, nothing for this court to do but

to follow the decision of the Supreme Court of the

state with respect to the validity of these assessments.

It is suggested in Paragraph VIII of the amended

petition in equity (Transcript, page 14) that by the

provisions of the articles of incorporation, private

property of the shareholders other than his lands ben-

efited by water and his stock in the Association, may

be taken for the indebtedness of the Association.

Such is not the fact. The provisions of the articles of

incorporation as set forth in Article XIII (Tran-

script, pages 28-32) and particularly Section 6 there-

of, on page 31 of the Transcript, expressly provides

that the assessments shall be a lien on the lands of the

shareholders against which tliey are levied, and upon
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the shares of stock appurtenant to said lands. In-

asmuch as under the provisions of the articles, shares

of stock cany with them the right to water, it fol-

lows that the assessments can he a lien only on those

lands o\' the shareholders that receive irrigation wat-

er from the project. The concluding provision of said

Section 6 is to the effect that the Association may en-

force the payment of assessments by suit therefor in

a court of competent jurisdiction. This provision,

of course, authorizes the Association to sue to recover

an assessment which the landowner owes to the Asso-

ciation the same as any other person might sue to re-

cover a debt, but the fact that the judgment so recov-

ered might eventually be levied upon other property

of a shareholder is of course no violation of the pro-

vision that the private property of the shareholders

shall not be subject to the debts of the corporation.

Paragraph 765, of Chapter 2, Title 13, Revised

Statutes of 1901 relating to Corporations, being the

law in force at the time the articles of incorporation

of the defendant were adopted, reads in part as fol-

lows :

"Among the powers of such bodies corporate

shall be the following:

• • *

5. To exempt the private property of mem-
bers from liability for corporate debts."

Under the above provision, of course, private prop-

erty of stockholders is liable for corporate debts un-

less exempted by the provisions of the articles of in-
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corporation. Where the articles of incorporation con-

tains a general provision exempting the private prop-

erty of the stockholders from corporate debts, and

also contains a provision for assessing the shares of

the stockholders, it of course follows that both pro-

visions must be construed together, and the private

property of the stockholders be exempted from cor-

porate debts only to the extent not in conflict with

other provisions of the articles.

There are certain provisions in the by-laws receiv-

ed in evidence under the stipulation in the case, the

validity of which has not been passed upon by the Su-

preme Court of Arizona, and the validity of which

may be questioned under the law of the state as it

exists today. However, these provisions of the by-

laws have not been used for a great many years be-

cause there has been no necessity to resort to their

provisions to enforce the assessments that have been

levied. In practice, the power of the Association, to

withhold delivery of water until the assessments are

paid is all sufficient for the purpose of collecting the

assessments and the provisions of the by-laws author-

izing a sale of the land are not resorted to. Undoubt-

edly, if it should become necessary to make such sales,

resort would be had to the courts for a foreclosure of

the lien. The question of the validity of these pro-

visions for sale is, however, not presented by this

case. If the power to assess exists and the assess-

ments actually levied are valid, plaintiffs are not en-

titled to complain of any provision in the by-laws pro-

viding for a sale of their lands until such a sale is
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threatened. The issues of this case go no further than

to question the indebtedness of the corporation and to

question the assessments made for such indebtedness

as creating a cloud upon the title of plaintiff's lands.

To this extent the entire matter has been repeatedly

passed on by the Supreme Court of the State.

Indeed, it is apparent to anyone familiar with con-

ditions in the arid West that the power to levy assess-

ments for construction, operation and maintenance

charm's is essential to the existence of mutual irriga-

tion corporations. Without such power on the part

of such corporations or some substitute therefor, the

agricultural sections of Arizona would be a barren

desert today. For many years there was no substi-

tute for mutual irrigation corporations. This was

true in Arizona when the defendant corporation was

created. In later years, the Irrigation District Law
was passed which permits the accomplishment of the

purposes of mutual irrigation corporations under an-

other form of organization. But the old mutual irri-

gation corporations still exist and have advantages as

well as disadvantages over the newer form of organ-

ization.

III.

Can the court grant the relief prayed for, it appear-

ing that the bonds soughl to be enjoined have been

sold and that none of the holders of said bonds are

parties to the suit?



64

When the original petition in equity was filed, the

bonds had not been sold. Preliminary injunc-

tion was applied for and denied, and before

the amended petition in equity was filed, the

bonds had been sold. No attempt was made to

bring in any bond holder as a party to the suit. Of

course, the purchasers of the bonds were charged with

notice of any litigation that might be pending, but

we have here nothing before the court to show what

issues were presented by the original petition in

equity. It may be that the issues presented by the

amended petition are entirely different than those

presented in the original petition. The bond purchas-

ers cannot be held to have taken their bonds subject

to the amended petition in equity, without a showing

to this court of what the original petition contained.

Furthermore, the relief prayed in the amended peti-

tion is to enjoin the issuance of the bonds. The court

cannot restrain that which has already been done.

Neither can it direct the bonds to be returned, because

it has no control over those holding them. Neither

can the court enjoin the making of assessments be-

cause such assessments have been made. The prayer

of the amended petition in equity that all indebted-

ness over Two Million Five Hundred Thousand ($2,-

500,000.00) Dollars be declared void, much of which it

appears was incurred long prior to the bringing of

this suit, of course cannot be granted without the

holders of such indebtedness before the court. No
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excuse whatever is given for not making some of the

bond holders parties to the suit.

For the foregoing reasons we respectfully submit

that the decision of the District Court, for the Dis-

trict of Arizona, should be affirmed.

Respectfully Submitted,

WALTER BENNETT,
J. L. GUST,
F. O. SMITH,
F. W. ROSENFELD,

Attorneys for Appellee.
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May It Please the Court :

As much as we dislike to do so, we feel

that our client's cause demands that we sub-



mit this petition for rehearing in order that

the court may have an opportunity to re-ex-

amine the record and, if we are correct, to

correct an error in the opinion.

By the original articles of incorporation

there are two articles that have reference to

submitting questions to the stockholders.

Article XVIII (page 33 of record) relates to

amendments and article XIX (page 36 of

record, relates to acceptance of future legis-

lation. There is no contention by any person

that there was ever submitted to the share-

holders any question under article XIX, where

two-thirds of those voting are required to

agree to the acceptance. There have been

several amendments submitted, supposedly

under article XVIII, which does not designate

what vote is required to change the original

agreement, the charter. In no vote ever taken

on any amendment to the charter has ever a

majority of all the shares voted for the amend-

ment.

In the vote on the amendments to change

the limit of debt there was in each instance a

majority of three-fourths, or more of those

voting, cast in favor of the amendment, but

never a majority of all the shares.
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Now the court holds, if it understood the

facts above, that a minority of all the share-

holders may amend the charter and not only

increase the limit of debt that may be incurr-

ed by the corporation, but may also change the

provision as to the personal liability of the

shareholder. That, whereas, he agreed by his

subscription to become liable for fifteen dol-

lars a share and of course subject to be assess-

ed and called on to pay that sum, as nothing

was paid in the beginning, now by the amend-

ment the shareholder is liable to be assessed

and called on to pay one hundred and ten dol-

lars per share in addition to the fifteen dol-

lars, but that even that amount is not the

limit. He can be called on to pay and be as-

sessed to pay his pro rata share of any indebt-

edness of the corporation. This is not the

idea of estoppel, for these minority share-

holders are objecting and have objected, but

it is over their objection and because this ma-

jority of a minority have agreed.

It will not be sufficient to say that the

act of the state legislature of 1923 authoriz-

ed such increase in the limit of debt, because

there has never been a vote on the question

of the acceptance of that legislation and so,

the provisions of XIX have never been called
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into use. Even if such act be accepted

by the shareholders, there is nothing in that

act that would make the shareholder liable for

any sum over his subscribed amount.

But, it is said that it was assumed that the

legislation was accepted by the vote author-

izing the increase of indebtedness, but what
about article XIX that provides how such leg-

islation may be accepted. It is impossible to

do the two things at the same time by the same

act where the doing of one depends on the

power to do given by the other. The truth is

that article XIX of the charter was utterly

ignored by assuming that the legislation was

sufficient.

The rule of law seems to be universal

that a clear majority of all the shares is nec-

essary to amend a charter of a corporation

in any particular and that where the individ-

ual obligation is changed, as by increasing his

liability no majority is sufficient as against

a dissenter. If you attempt to change my lia-

bility to the corporation and make it more

than I agreed to in the beginning, you must

have my assent. No majority however great,

can change the contract obligation of the

shareholder. Now what was that contract



obligation?. It was that the shareholder would

pay fifteen-dollars for each share and no more.

That he would not be liable for the corporate

debts at all.

How was that contract changed? The

court says that by an act of the legislature of

Arizona this contract may be changed by a

vote of a minority provided such minority be

three-fourths of those voting on the question.

If that can be done, what becomes of the gar-

ranty in the Federal constitution? Mark

you, this legislation has never by any vote

been accepted, nor by any affirmative action

of the corporation, or its shareholders.

There is stress laid on the agreement,

amendment adopted by this majority of those

voting, though less than a majority of all, that

the shares may be assessed. This amendment

was adopted first in 1917 and then in 1923,

but in neither proposition then submitted was

there any proposition to increase the limit of

indebtedness over two and one half million

dollars, over the amount that had been by all

agreed to be assumed and paid the United

States, nor would it be necessary then to pay

on any assessment or call even the sum of fif-

teen dollars a share that all had agreed to pay

and all then owed, if necessary.



All contracts are made with reference to

the then known and existing facts. Now, here

in 1917 there was no comtemplated debt save

that assumed to the United States, about

which there is no question now or ever, and

there was then no way in which the corporate

indebtedness could exceed two and a half mil-

lion dollars. They had attempted to avoid that

barrier by personally agreeing, each for him-

self, to be assessed pro rata and each to as-

sume pro rata his share of the debt for con-

struction costs that had been paid by the Unit-

ed States.

In 1923 there was proposed to build Mor-

mon Flat project to cost one million eight

hundred thousand dollars, which was within

the limit of indebtedness provided by law and

by contract in the charter. In order to avoid

any possible trouble or discussion in the sale

of the bonds for that sum the legislation was

obtained and the amendment agreed to as set

out in the record and to which the court has

reference, (section 6, page 31 of record) and

that section or any other ever adopted in any

way mentioned that an increase in the amount

cf the liability of any shareholder was to be

made over his contract to pay fifteen dollars

per share, as and when required. The cir-
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cumstances and liabilities then existing and

in contemplation would not require the pay-

ment of even the full share price of fifteen

dollars. How then, can it be said that the

shareholder agreed that his shares might be

assessed an unlimited sum to pay an unlimit-

ed indebtedness.

The assessment then in contemplation

that might be necessary for the then propos-

ed improvement, Mormon Flat project, could

have been made by the directors without any

amendment, except for the provisions of sec-

tion II of Art. 5, which provides, "No pay-

ment for the capital stock of this association

shall be required except in the manner follow-

ing &c (page 25 of record)

.

Thompson on corporations Section 411.

"It is clear that no majority how-

ever large, can force upon a single dis-

senting stockholder an amendment which

materially changes his original contract

of subscription. Neither can the legis-

lature, by an amendatory act, authorize

the majority to accept an amendment so

as to bind the minority. The reason of

this is that it would have the effect of

impairing the obligation of the contract
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entered into among the corporators, the

majority and minority, in the original

subscription. (Clearwater vs. Meredith

I Wall. 25 at page 41.)

The cases generally proceed upon the

rule that when a person subscribes to the

capital stock of a corporation he does so

with the implied understanding that the

majority may make changes in the chart-

er which does not radically change the

enterprise from its original purpose.

The application of this seemingly well

settled rule of law is illustrated in the case of

Garey vs. St. Joe Mining Co., (Utah) 91 Pac-

ific 369.

Syllabus; A statute authorizing

majority stockholders to amend the ar-

ticles of incorporation against the con-

sent of the minority, so as to make non-

assessable full paid capital stock assess-

able and subject to sale for such assess-

ment affects the contractural relations

of the stockholders among themselves and

is an impairment of the obligation of the

contract within the prohibition of the

Federal constitution.



That <?ase seems to us directly in point.

If the power to assess the shareholders

exists by the provisions of the Charter so

amended and as pleaded in the record, why

was it thought necessary to submit to the vote

of the shareholders on May 8, 1928, Proposi-

tion 5? We quote, (this is outside the record

but copied from an official ballot.)

PROPOSITION NO. 5

Proposal to levy assessments to create security in

order to make marketable the bonds described

in Proposition 4, above.

Shall the Board of Governors of the Salt River Valley

Water Users Association be authorized to levy assessments

at the time of the issuance of the bonds described in propo-

sion No. 4, above set forth, upon the land of the shareholders

of the Association, to assure the payment of the interest

and principal of such bonds, as the same become due, said

assessments to be payable in installments, corresponding ap-

proximately in amount and time of payment to the install-

ment of interest and principal payable on said bonds.

Proposition No. 5 YES

Proposition No. 5 NO

This was adopted by a vote of a majority

of those voting but not a majority of all the

shares.

The Court also overlooked entirely the
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provisions of the statute law of Arizona, Sec-

tion 589. Rev. Stat. 1928, first enacted in

1912, and prior to any action by the share-

holders of this corporation. It provides

:

"The capital stock may be increased

or decreased, and the articles of incorp-

oration amended by the affirmative of

the majority of the issued and outstand-

ing shares of stock of the corporation,

If it be assumed that this section would

authorize an amendment other than to in-

crease or decrease the capital stock, still as

it is pleaded and admitted that at no election

held was there ever a majority of all issued

and outstanding shares who affirmatively

voted in favor of the proposition to increase

the indebtedness or to authorize an assess-

ment, . the said proposed amendments to the

charter were never legally adopted.

Again; It is well settled that when the

directors representing the corporation are au-

thorized to make assessments against the

shareholder on his shares and they should re-

fuse to act, that that duty may be imposed by

a court of Equity to the same extent that the

directors could and should have done.
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Applying that rule of law, well settled as

far as it goes, what assessment could a court

of Equity make against the shareholder under

the clause of the charter as amended, as re-

ferred to by the court in the opinion. There

is but one answer, and that is to say that such

assessment may be made by the court of

Equity to any extent necessary to pay any

outstanding debt of the corporation. In other

words, the individual shareholder is ratably

liable to be assessed and required to pay any

debt of the corporation, notwithstanding the

express provision of the charter that the pri-

vate property of the shareholder shall be ex-

empt from liability for corporate debts. No

court should go that far. We feel sure that

the court overlooked these matters of fact

that appear in the record and that a re-ex-

amination of the record will disclose the error

you have fallen into and that upon reconsider-

ation a reversal will be granted, to which end

we earnestly pray.

JOHN W. RAY,
For Appellants

T. E. ALLYN,
Of Counsel
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We deem it proper to call the attention

of the court to the fact that the petition for

rehearing is not supported by Certificate of

Counsel that in his judgment it is well found-

ed and that it is not interposed for delay, as

is required by Rule 29 of this court.

The opening sentence of the petition for

rehearing refers to an error in the opinion.



No such error is pointed out, and we have

not been able to discover any.

On the top of page 3 of the petition for

rehearing, appellant states that the court

holds that a minority of all the shareholders

may amend the charter, and not only increase

the limit of debt that may be incurred, but

also change the provision as to the personal

liability of the shareholders. The court did

nothing of the kind. It upheld the several

amendments that were made in pursuance of

Article XVIII of the Articles of Incorpora-

tion, which is set forth on page 33 of the

printed transcript, and reads as follows:

"These Articles of Incorporation can

only be amended by the shareholders at

a regular annual election, or at a special

election called for that purpose. No pro-

posed amendment shall be submitted to

the shareholders until it shall have first

received the approval of two-thirds of

the members of the council, at a regular

or duly called session thereof, nor shall

any such proposed amendment be so sub-

mitted until it shall have been published

in full at least once in each week for four

consecutive weeks in at least three news-

papers published and of general circula-

tion within the territory described in



Article I V of these Articles, the last of

which such publication shall be not less

than ten nor twenty clays before such

election."

It appears Prom pages 38 to 42 of the

transcript that on January 4, 1923, the 29th

of July, 11)24, and the 8th of May, 1928,

amendments were adopted each authorizing

an increase of corporate indebtedness, the

last one being the amendment attacked in

this case. All of these amendments were sub-

mitted to the shareholders in strict compli-

ance with said Article XVIII, and that at

the elections a majority of all the shareholders

voted, but those voting in favor of the amend-

ments were less than a majority of all of the

shareholders. In each instance the amend-

ment was carried by a vrry decisive majori-

ty of those voting. The amendments were

thus carried in accordance with the familiar

rule that where the vote required is not speci-

fied, a majority of those voting governs.

On
] age 1 of the petition for rehearing, it

is said that Article XIX of the articles of

incorporation was not complied with, and

hence the statute adopted by the State Legis-

lature on February L3, 1923, authorizing an



increase of the corporate indebtedness was

never adopted. However, it appears from

pages 38 to 43 of the transcript, that the

amendment adopted January 4, 1923, was

adopted in contemplation of the enactment

of some such law, and the amendment adopted

on the 29th day of July, 1924, and the amend-

ment adopted on the 8th day of May, 1928,

expressly took advantage of the provision

authorized by said Act of February 13, 1923.

All three of these amendments were submit-

ted in accordance with the requirements of

Article XIX and received a much greater

vote than was required by said Article.

Counsel for appellant maintains that be-

cause the proposition for which the share-

holders voted did not expressly declare that

they were to adopt the law it was not effec-

tive For that purpose. This contention can-

not be maintained. The Supreme Court of

Arizona in the Orme case, and in the Citrus

Growers Development Company case pointed

out that the procedure was proper and ef-

fective. This court has followed those deci-

sions in its opinion in this case.

On page 5 of the petition For rehearing it

is asked, "How was the contract changed?"



The answer is, the contract was not changed.

The original contract provided for amend-

ments in pursuance of the original Articles

of Incorporation and in accordance with that

provision such amendments have been made

to the end that the purposes of the Associa-

tion may be more fully accomplished.

On page (> of the petition for rehearing,

appellant says that in 1917 there was no con-

templated debt save that assumed to the Uni-

ted States. It was contemplated when the

corporation was organized in 1903 that it

would eventually operate the Salt River Proj-

ect, and the powers given were broad enough

to include the operation of that project in

every legitimate way. The indebtedness that

has been created with this end in view and

for the purpose of accomplishing the very

purpose of its creation.

On page 8 of the petition for rehearing,

appellant quotes From the syllabus of G-arey

v. St. Joe Mining Co., 91 Pac. 369, to the ef-

fect that an amendment attempting to make

uon-ac able full paid capital stock sub-

ject t< ssmeiit affects the contractual re-

lations of the stockholders among themseh

We do not question this decision. Bu1 it was



pointed out in our brief and by this court in

its opinion that the original articles of in-

corporation authorized assessments. Such be-

ing the case, an amendment in pursuance of

the articles of incorporation modifying those

provisions is necessarily valid.

On page 9 of the petition for rehearing,

appellant calls attention to the fact that the

lew of the assessments attacked in this case

was expressly approved by the shareholders

at the election, and states than this was un-

necessary. We agree with this, but in a co-

operative organization it often becomes ad-

visable to refer to the shareholders matters

that could have been disposed of by the

Board of Directors. It was necessary to sub-

mit the proposed increase of indebtedness to

the shareholders. The levy of the assessments

to repay the indebtedness was submitted at

the same election.

At the bottom of page 9, and the to]) of

page 10 of the petition for rehearing, appell-

ant refers to the present statute of Arizona

authorizing increasing or decreasing of cap-

ital stock or amending articles of incorpora-

tion. This has nothing to do with the con-

tract between the shareholders of the Salt



River Valley Water Users 1 Association, cre-

ated upon the organization of the corporation

in 1903. At that time there was no provision

in the state law for amending the articles of

incorporation with reference to the corporate

indebtedness. Consequently, the articles of

incorporation made provision therefor and

said articles have repeatedly been amended

in accordance with said provision. The au-

thorization of the increase of the indebted-

ness was in accordance with a state statute

in force at the time when such indebtedness

was authorized.

The petition for rehearing is wholly with-

out merit. This court overlooked nothing in

its original opinion. Everything that is in

the petition for rehearing was in appellants'

original brief, and has been determined

against appellants. We are filing this answer
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thereto only because we feel that it may help

the court to more readily ascertain the lack

of any substance in the petition for rehear-

ing.

Respectfully submitted,

WALTER BENNETT,

.7. L. GUST,

F. O. SMITH,

F. W. ROSENFELD, L
L

->

Attorneys for Appellee.










